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CHAPTER 1

INTRODUCTION

1.1 BACK GROUND OF THE PROBLEM

Doctor patient relationship has deteriorated vercimnowadays that
the age old sanctity of doctors being consideredehng or saviours has ended.
It is now considered that doctors are there becthes@atient needs them and
the livelihood of doctors depends on patients . Hais become a great concern
to the medical profession. Medical professionale awowadays greatly
frustrated as the services rendered by them areredwnder the Consumer

Protection Act.

The reason behind all these are probably the gmeatentage of failures
despite due care and caution. Patient considee tagedack of adequate care
and negligence on the part of doctors leading pdethora of cases against a

hospital and doctor taking a toll of his time aratchearned reputation.

Now a days consumer case can be filed easily iswoer courts and
this usually encourage speculative complaints oeento defame a doctor or
hospital. The court has recognized this fact andanaling against criminal

prosecution of doctors unless there is gross nexgtig prima facie.

The practice of spinal neurosurgery involves a higfierent risk of
litigation due to the fact that it often involvesstrumentation in close
proximity to critical neurovascular structures dack of ability of regeneration

of spinal cord and nerve roots once injured leadmgermanent disability

The National University of Advanced Legal Studies 1



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

further adding to burden and distress among pati€fttere is evidence that
neurosurgery, and spinal neurosurgery in particidsaamong the highest-risk

specialties with regard to risk of malpractice iclgai

The successful practice of spinal neurosurgeryismded not only on
the principle of technical excellence, knowledged alinical acumen, but also
on commitment of surgeon to high ethical standaidedical ethics is a
foundational principle in medicine and rest on pirenciples of Hippocratic

Oath to “First do no harm.”

In the context of spine surgery, ethical behavimolves respecting the
wishes and dignity of patients as well as surgemetting appropriate
limitations on their scope of practice and promclkbsure of errors or
complications to patients and their families. Thenppt disclosure of errors or
complications to patients and their relatives isvnaniversally advised by
patient safety organizations and physician gro@nsce then, there has been
increased attention on the need for transparenwyele® providers and patients
regarding medical errors. There is sufficient emmkethat lack of transparency

about errors and complications increases the fiskgation.

Globally in an analysis of 40,916 physicians fro891 to 2005, 7.4% of
physicians received a malpractice claim. Of the M@&dical and surgical
specialties listed, neurosurgeons had the highesteptage of practitioners

receiving a claim each year at 19 1%iistorically, neurosurgeons have faced

1

Jena AB, Seabury S, Lakdawalla D, Chandra A: Kaliice risk according to physician
specialty. 365 NEJM 629-636 (2011)
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high rates of malpractice lawsuits; Jena et alkeddhat not only nearly 20% of
neurosurgeons faced at least one malpractice @amally between 1991 and
2005, but also median annual payments to plaintifese the highest in

neurosurgery at more than $200,000 per year.

In this scenario, the main aim is to discuss thecept of ethical aspect
of duty to take care by spinal surgeons, the ctsgthal perspective on the
right to quality medical care, legal consequend®Wong medical negligence
suits and the present trends of malpractice claetaged to spine surgery. The
triad of clinical competence, effective communioatiskills and requisite
knowledge of legal liabilities, on the part of thneating physician/surgeon, has
been recognized as the key to reduce the numbédigations against medical

practitioners.

Medical curriculum of India emphasizes training nhgiin clinical
competence but is largely silent especially witlpess of communication
skills and legal liabilities. These deficiency haween brought out in “Vision
2015” document of MCI and they reiterated the nemdnclude training in
legal awarenss to the graduating doctors. A cl&iat tl did not know,” does
not hold any respect in a court of law it is maondatthat doctors become
familiar with legal terminology and duties, so thditey are not caught

entangled in the difficult web of legal proceedings

Thus through this project, we will be aiming to ¢cbwpon what are the
mitigation methods that can be adopted for prewgntfiing of such

malpractise claims against medical professiongde@ally spinal surgeons.

The National University of Advanced Legal Studies 3
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1.2 ORIGIN OF MEDICAL NEGLIGENCE: IN ANCIENT INDIA

The concept of medicine and medical practices wesgatent in ancient
India with a well-developed system of medicine eglscience of Ayurveda
The Holy Ramayana gives the instances illustrating advancement of
surgical skill and medical treatment in those dahanvantri has been
regarded as an expounder deity of Ayurveda. Lordrivantri appeared as an
authority of Ayurveda possessing the stick (Darada) water pot (Kamandal)
One of the classical Vedic documents (comprisingvBida, Yajurveda,
Samaveda and Adharvaveda), Rigveda Samhita isnilyepamary collection,
the other two being mainly derived from it. It caims a fairly elaborate
account of the condition of medicine that prevaiiledhose days (about 700
B.C.)%. It provided the essentials for medical practite ladministration of
herbal drugs, surgical operations, cure of skinmarit by sunshine,
hydotherapy, etc... According to Rigveda, Rudra wees lhest of physicians
(Bhisktamobhisajam) and Indra as protector andaquar of lif¢’. The holy
book referred above contains prayers to Indra fwdghealth and protection

from illness. Soma was the God who “healed whoweaes sick.?

Notable works on medical science in ancient Indea@harak Samhita,
Sushruta Samhita and Vagbhats&ushruta Samhita, a work comprehending
the surgical tradition of Indian medicine, ascribdthe Sage Susruta, the

original of which have been composed around 600 .B(G.N.

Charaka Samhita (3.8).

Charaka Samhita (4.6).

Rigveda

Bhishagratna, Kunja Lal; Sushruta Samhita, (&e2) Culcutta (1907).

a A~ W N
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Mukhopadhyaya) It was one of the four treatises regarded asthece book
for all the later surgical works in Indikater Manusmriti laid down
comprehensive measures for the protection of thimda from irresponsible
Physiciang. The penalties provided by the king in the caseregfligence of
the physicians varied as per the severity of thmsdaon the part of the

physician and taking into account all other accomyprey circumstancés

In both the Yajnavalkya Smriti and the Vihsnu Smrfines were
prescribed for the improper treatment by the plige®. The penalties
imposed depended on whether a human or non-hunféerex class of the
victim (higher the social class, higher the penalfgut Manu was never
concerned with the class of the victim in infligin punishmerit
Sushrutsamhita states that the physician shouldirolbhe permission of the

king before commencing the treatnfent

The practical training was to be carried on varialgects for the
purpose of learning so that the scholar did notarpent on human bodies.
According to Charak Samhita, physician must havetemg over scriptures,
experience, purity and clevernésgéfter undergoing a specified period of
training and studying the science of medicine d@rdpractical application, a
scholar would become the physician; but beforetistahis practice he was
required to get permission of the kifign ancient Indian Society, there were

certain principles of law, which regulated this fession by delimiting the

& Manusmriti, 1X.284
" Sushruta Samhita 1-9
8  Charaka Samhita (3.8)
Please see reference footnote 5 on page 4
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freedom of practice and imposing certain restriti@s to qualifications, on
scholars devoted to the science of medicine, teaclé medicine and

physicians.*®

The Arthasastra also provided a code of ethicsploysicians. If a
physician while treating a person found that theedse is dangerous to the life,
the matter should be informed to the authoriti€slf the person died, the
physician had to pay a lowest fine; if death ocedrdue to any mistake on the
part of the physician, and a medium rate fine éllprescribed by the Kindf
he died due to the negligence of the physicianhigaest punishment would
be inflicted. It was considered that the persoating a patient whether human
or non human, was bestowed with a divine duty o€ dawards the patient.
Apart from that, duties of physician were pre- @fixdoy the ancient

documents:*®
a. Duties of Physicians

Apart from the qualifications of physicians, ati literature speaks of
professional ethics and physicians duties and thabilities for causing harm
to the patients! Thus, the foremost duty of the Physician was &gdose the
disease very carefully and only after ascertainimgdisease he could start the
treatment with his ability and good seHsehysician (Vaidyas) was not free to

treat any person. There were restrictions on thetnetat hunters, fowlers, out

® Charaka Samhita (3-8).
10 d.
1 Supra note.4.

The National University of Advanced Legal Studies 6
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castes or sinnefd. Duties of physician were again confirmed throutje t

relevant ancient documehts?
b. Concept of Punishment

Concept of punishment was specified in severalditees. The word
“Mithya” has several meanings. It was applied adow to the various
situations. It means ‘false’, ‘wrong’ improper, @ry illusive or incorrect.
Charak Samhita used this word in the sense of wtoegfment® Sushruta
Samhita uses the word “Mithyopachara” in the serisenproper conduct. It is
stated that the physicians who act improperly &kld to punishmert. As
Yajnavalkya Smriti says, physician who acts impropshould, pay the first
fine in the case of animals, the second highetarcase of man and highest in
the case of kingsméh Manusmriti did not discriminate persons in théspect.

It prescribed some penalty on the physician forroppr treatment irrespective
of the varna or category of victith Sushruta Sambhita stated that “If the death
of patient under treatment is due to carelessnis,physician shall be
punished with severe punishment, growth of disedise to negligence or
indifference of a physician should be regardedsssuat or violencé®. These
are the clear specifications in ancient literatundsch relate to the specific

enforcement of medical practice.

12 sushruta Samhita (1-2).
¥ Supra note .4. Bhishgratna p. 370 314.
14 Manav Dharmashashtra, 9 284.

* Shastri V.L, Yajnavalkyasmrithi , 4th ed., Borgbd936). Yajnavalkyasmrithi (2- 242)
reads:-Bhisanmithyacharan dandyastiryaksu prathrardamam, manuse madhyamam
rajupurusesutamain daman ( 2-242)

6 Supra note. 7
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c. Concept of Fine as Specific Form of Punishment

Ancient Indian law relating to practice of medicifugnishes examples
of penalties for injuries due to negligent treatindPecuniary penalty was
based on the social status of victim, i.e., whether victim of maltreatment
was animal (horse, cow, elephant and so forth) peraon of the middle class
or king’s retinue. Physician’s duty to care varieih the social status of the
person under treatment, but degree of pecuniarglfyewas not dependent on
the degree of guift’ It was an absolute discretion of the judge to isgo

penalty, taking into account all factors.

From the above brief historical analysis it candemcluded that the
legal order in ancient India was clearly supportofethe rights of patients

against the negligence of physicians and impropetical treatments.

Now let us refer to the concept of medical neglaggems it evolved

under the common law.
1.3 ORIGIN OF MEDICAL NEGLIGENCE: IN ANCIENT EUROPE

Origin of modern medicine was in ancient Greeceselks developed
specialised categories of doctors by the fifth agnB.C and had established

medical school$.

" Code of Hammurabi (perhaps the oldest code) pbestthe law relating to the practice

of surgery, it fixed the fee and penalties for ioger treatment(These are the abstracts
from J.M.M. Datta & H.K. Sahray., “Law relating Burgeons in ancient world”. Your
health, vol.17 (1968) pp. 15, 20

John Heavly, Medical Negligence: Common Law Pectpes, Sweet $ Maxwell,
London, 1999.p.112

18

The National University of Advanced Legal Studies 8
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Though this period marked a move towards a morelaeapproach to
cures, it also laid the basis for the divinity oéafing’® In the myth of
Aesculapius, the Greeks invented different methafdseatment?® According
to legend, Aesculapius was the offspring of a Giyabflo, God of truth) and a

mortal °

Throughout Greece, temples and statues were drgctsesculapiu’s
honour, to which healers would come for inspiratard the ill for a cufe.
Like so many other myths cultivated by man, Aesguist unwittingly
performed a valuable social function. Through itehtification with a deity,”
this myth equipped the early physicians with tlegust to treat and to innovate.
The writings of Hippocrates typified an emergindtare of paternalism and

secrec{". The notion of Hippocartic oath highlighted thgmity and decorum

of medical professid.

The codification of medical ethics was crucial tts ieventual
professionalisation. Later the medical professioas vinstitutionalized. The
various codes promulgated throughout the centutesistently emphasized
the need of university practitioners to maintaihanorable facade to counter
public apprehension of the degeneracy and incamgigt of health care
practitioners?> The process towards professionalisation of healire in
Greece suffered irreversible set back after the &obngonquest of the

Mediterranean and later the education and praoficeedicine came under the

K P S Mahalwar, Medical Negligence and the Cotckjbilities and Remedies 124
(Deeep & Deep Pub., 1991).

20

Id
2L Mondeville, Law and Medical Negligence, Yale Usrisity Press, (1993), pp. 145, 153.
22 See Webb- people, Medical profession, Scorer &gMublication, (1979), pp.13-124

The National University of Advanced Legal Studies 9
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influence of the Christian churéf.Priests were urged to visit the sick and to
cure, encouraged by the example of Jesus Chrisssionary healing work.
The early medieval monasteries made no obviousntesh contribution to
medicine, though they were responsible for humagizand Christianising it as

a healing and compassionateZrt.

Later institutionalization of medicine began withetestablishment of
universities throughout the twelfth and thirteen#énturies, which encouraged
the codification of past customs. In Europe, thesensity was central to the
eventual professionalization of medicine and byethé of the medieval period,
a process that was endorsed by the papacy and eomapled by advances in
printing?* Stressing the dangers caused by the quacks anthteha, the
university doctors petitioned the state to delegat®rol over medical licenses
and practice. In 1518, Thomas Linacre successtbitpined from Henry VI
letter of patent for a body of regular physiciankick in 1551 became the

Royal College of Physicians of Londdh.

These laws, under which the Bishop of London reigirultimate
jurisdiction, decided who could practice in theyc#tnd within a seven-mile

radius thereof, forbidding unlicensed or domestacpice?

Apart from that, the negative repercussion of gdierrationalization of

health care are arguably and most keenly felt endkclusion of the patient

2 d.
24 Supra note. 19.

% Marcia Mobila Boumil & Cliffford E. Elias, Thedw of Medical Liability in a Nutshell,
West Publishing Co, London, 1995, p.115

The National University of Advanced Legal Studies 10
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from the discourse of health c&rfdhe bid for public and State endorsement of
the exclusive right of university doctors to praetiwas mirrored in Britan,

though without the structured rivalry that existed\merica.

Largely as a result of the British Medical Assooats persistent
campaigning the Medical Act of 1858 finally grant®dneral Medical Council
the power to control medical practice in Britaimiting it to those enrolled on
the Medical Register. Many developed nations sgcBréain shifted from fee-

for service to “implicit rationing” through centizéd budgetary procedurés.

Medical defence bodies developed an attempt teprditensed doctors
and physicians from legal claims. Though there wargery few medical
negligence actions, it “hit the headlines and weistcussed prominently in
daily news papers and medical journ&s"The Medical Defense Union
(“MDU”), founded by two solicitors and five “Gentieen” was registered in
Britain, under Companies Act, 1862 for preventingdinal malpractice® But
the concept and meaning of medical negligencesimibdern sense is a later

development.
1.4 DEFINITION AND MEANING OF MEDICAL NEGLIGENCE

The prime object of the medical profession is tadex service to
humanity with full respect for the dignity of maf.doctor has a duty to use

necessary skill, care, judgment and attention & tieatment of his patient.

% John Hearly, Medical Negligence: Common Law Pectipes, Sweet $ Maxwell,

London, 1999. p.30.
27

Id.
% Supra note.21.
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Any failure to exercise the above mentioned dutyuldead to action for
medical negligence. Regarding the definition of MatiNegligence, “Medical
negligence is the breach of duty owed by a doaiohis patient to exercise
reasonable care and skill, which results in somgsiphl, mental or a financial
disability.” > Medical negligence law is generated chiefly bylaetions. Any
crime of ‘gross negligence manslaughter’ has sexvibut is rarely prosecuted
in the Health Care ContéRt and it would otherwise appear that instance of
gross negligence are swiftly settled by the profesen private to minimize

bad publicity. Later the concept of negligence geahaccordingly.

‘Negligence’ was added to the common law in theesésenth century
with the increase of road traffic accidents. Thegiteing of the seventeenth
century noticed a slow but steady transformatiamfian action of trespass on
the case to an action for negligerit@he concept of negligence in its present
form is not of Indian origin but is patterned onglish law, where negligence
IS a separate tort. Hence it is important to knbe English position relating to

the samé?

Carelessness is actionable only when there is w tdutake care and
when failure in that duty has resulted in damagethA same time carelessness

assumes the legal quality of negligence and enta#sconsequence in law of

2 H.M.V. Cox, Medical Jurisprudence and Toxicolodgastern Publication, New Delhi,

2001, p.16.
% R.V.Bateman (1925) 94 L.J.K.B. 791.

3. Dr.Gourdas Chakrabarti., The law of NegligencalcGtta,. Cambray & Co, Private Ltd
Publication, 8th editon, 1996, p.4.
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negligence? Every profession requires some specialized skil &arning.
Persons involved in the exercise of the requiskidl sould be liable for
negligence if they failed to take that special &ar® English law, the rule is
imperitia culpa annumerature (want of skill is reskd as a faulti® According
to Winfield, in one form or another, a fair amowfinegligence in the sense of
doing what a responsible man could not do, or natglwhat he would do was

covered by medieval lai

In R.V. Bateman, the liability of physician and itheluties was
discussed® The court stated that if a medical practitioneldachimself out to
be a skilled practitioner, he is under an obligatto use the due caution,
diligence, care, knowledge and skill in the treaitndhe law requires a fair
and reasonable standard of care and competenespective of the fact that he
is qualified or unqualified practitioner by a lowestandard. While
adjudicating upon the standard of care to be oleseby medical man, one
should also have regard to some other relevanborfacuch as professional
position, specialization, state of medical knowkeddevelopment, availability

of facilities, locality et¢®® This was the stand adopted by English Court system

%2 Donoghue V. Stevenson, (1923) A.C. 562 per LocdMllian.
¥ d.

3 Malcolmkhan and Michelle Robson, Medical Negligen London, Canvedish
Publication, 1997 edition, 34. p.23.

3% 192594 L.J .KB 791
% Supra note.18.
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1.5 INDIAN SCENARIO NOW

Indian courts usually rely upon English decisiodastice Tendolkar
observed in 1947, that action for negligence inidnare to be determined
according the principles of English common L¥\ifhe said judgment was
confirmed by Bombay High Court in appeal by Chagld. and Bhagawati J.
They observed that law on the subject in realitys wet in dispute. The
plaintiff has to establish first that there hadbeewant of complete care and
skill on the part of defendant to such extent asstablish the necessary
connection between the negligence of defendantthadultimate death of

plaintiff's sort®.

These observations make it clear that negligent raost be the
proximate cause of the injury sustained by thenifdi It is noticed that very
few victims complained against negligence of mddman and even if they
sue for damages the case is decided in subordanatistrict level court and it
seldom goes in appeal before the High courts. Nunobecases decided in
higher courts is negligible and that too withoutitg down any new principle
or theory with regard to liability in torts. Theghest court of the country has

affirmed the law laid down in Halsbury’'s Laws ofdtand.

A person, who holds himself out as ready to givedica advice or
treatment, impliedly undertakes that he is posseeseskill and knowledge for

the purpose. Such a person whether he is a regfistaedical practitioner or

87 Justice Tendulkar referred to principles laid doly Hale C.J. in Rich v. Rierpont,

(1862) F$F 36, 176, Er 16.

% Amelia Floundurs V. Dr. Clement pereria, A.l.R50 Bom
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not, if he is consulted by a patient, he owes thigept certain duties namely a
duty of care in administration of the treatm&hi breach of any of these
duties will support an action for negligence by gragient. This principle has
also been followed by the Hon’ble Supreme Courthillips India Ltd v.
Kunjupunnd® and others, relying on English decisidh&imilar is the view of

Madhya Pradesh High cotfrin J.N Shrivastava v Rambiharilal and otfiérs

So the essential ingredients of actionable negtigem medical
profession is (1) Existence of duty to take carethér it is so or not depends
on the question of proximit§ (2) Breach of duty to take care (3) The breach of
duty must cause the injury or loss to the defendaot the analysis of these
three components, comprehensive information reggrduty of care, breach

of duty of care and injury arising out of breachdaty of care is needed.
1.6 RATIONALE

The main rationale of this project is to understéimel legal issues in
spinal surgery and to find out the solutions favanting the situations leading
to malpractise litigations against spinal surgeding data from this study
would definitely guide future experimental operatb research on these
unexplored areas which will be relevant in the mgkof a competency based

medical curriculum in Kerala. This study will alb® an eye opener for the

% Supra note. 24.

%0 AIR 1975 Bom.306.
*1 Supra note.36.
2 AIR (1982) M.P.132.

*3 Donoghue v. Stevenson, (1932) A.C. 31.H.L. pratencause of the harm What is
proximate is “that because of convenience ofipupblicy or a rough sense of justice
the law arbitrarily declines to trace a series wérgs beyond certain point quoted in
Fleming, John G., “ Law of Torts” 5th Edn, Sydne$30.
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health sector in Kerala where there are no unbiasmtagement protocols for
safe conductance of spinal surgery. The resulthisfstudy will also help to
motivate the higher authorities regarding the neede frame the legal and
administrative policies and to restructure undedgede medical curriculum
with special emphasis on basic legal education.fiftengs of this study will

definitely motivate the medical professional initekup career in medical law
and ethics also. This will definetly motivate forimoa of legal cell in all

professional bodies and thus support the medicattipners to deal with

medical negligence suits with confidence.
1.7 GAP IN KNOWLEDGE TO BE ADDRESSED

When a legal notice is received against a doctocraates a lot of
emotional disturbance as the reputation of medicafessionals is affected.
They have to take care of the legal requiremerdsace the situation. This is a
neglected field and not many studies are thererdegathe issue especially in

Kerala.

Spinal surgeons need to face litigation for breacduty of care while
treating patients. The results from the project amblsequent mitigation skills
proposed will definetly improve the communicatidalls of treating physician
while dealing with patients. This review based araaalytical survey will also
give awareness on maintaining the ethical aspextseahances the capability
of handling such malpractice claims. It also inedvchecking of the
effectiveness of law and its administration in #ical way. The mitigation

methods recommended will help in avoiding suchicliff scenarios providing
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a better doctor patient relationship in future #8mas make this study a highly
relevant one.

Thus the secondary aim will be to assess the dutiten level of
awareness regarding negligence suits among spimgéens based on Cross

Sectional Analytical Survey among spinal surgeaoriserala

This study also will try to propose solutions andigation methods to
handle or avoid litigation based on a cross seati@nalytical experience

survey among spinal surgeons in Kerala.
1.8 RESEARCH OBJECTIVE

* To make a literature review of the extent of dotyhe medical practitioner

to take care his patients in conducting the ssoegery

* To make a thorough literature review about theliced negligence and its

legal consequence

* To find out the possible mitigation methods basadsurvey and literature
review to improve the conduct of spinal surgeryKierala and to propose

practical solutions to avoid legal issues followmegdical negligence suits

» To assess awareness and knowledge about mediggigence among

spinal surgeons
1.9 RESEARCH DESIGN

 Type of Study: Cross sectional analytical survey and criticalieev of

literature
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* Population
Neurospinal surgeons working in Kerala both privaatd govt institution

e Study tools:
Profoma to assess the demography, types of litigadind to analyse the
mitigation methods to prevent litigation among resminal surgeons using

a questionnaire.
Funding agency:no funding agency involved

Survey

Survey questionnaire was prepared and entered @oogle forms and

send by e mail to spine surgeons.

Questionnaire was prepared based on previous stuliéea pilot study,
survey questionnaire was initially sent to four isemeurospinalsurgeons
working in various parts of Kerala. Upon expertiegv panel, corrections were
made as per suggestions which we felt improveddhdability and validity of
the questionnaire. Only those consenting was ablélltthe form A proper
consent is also taken online from participantsaFiarm was sent to 150 spinal
surgeons by email. The participant mail ID was extitd from data base of
Kerala neuroscience society. Majority of questi@mild be answered by
selecting from the multiple choices given in thmai or in the web inter phase
and few required the participant to write a sherttence. At four weeks, and 6
weeks re email was done for non responders. Th&tiQueaire used is given in

appendix. Investigator will be blindfolded.
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We closed the study at 12 weeks. Data recordedoyglé spread sheet
was entered in SPSS version 16. (SPSS Inc., ChidagtdSA) Most of the

statistics done were descriptive in nature.

1.10 LIMITATIONS

Response rate and informer bias is an issue. Hénsejot known, how
much the analysis with the obtained data reflelaés ractice trends among
spine surgeons nationwide. Data were collected feurgeon’s experience
which are dependent on personal preference and hmmsg a recall bias.
Though with these deficiencies, we hope that owesuand literature review

will act as a reference for future studies and fran of Indian guidelines.

1.11 CHAPTERISATION

The introduction chapter deals with the researdblem including the
background of the issue of medical negligence feomlobal perspective as
well as the origin of medical negligence suit imliln starting from the vedic
period to the present situation in India now. Tasearch objectives, research

design, methodology including the limitations of ttudy were mentioned.

Chapter 2 describes the concept of medical neglgénom the angle of

spinal surgeons and the relevant issues were ighli.

Chapter 3 deals with the concepts behind ethicalicakpractise with a
specific reference to spinal surgery with inclusminsubchapters on duty of
care and breach of duty of care ,confidentialitgt arformed consent, the ethics
behind maintanence of medical records ,speciaésstike disclosure of errors,

discharge against medical advise and ethics bebrhdeforms.
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In Chapter 4, the laws relating to medical neglgemwith special
reference to Consumer Protection Act, role of msi@nal bodies, criminal
liability as per IPC and CRPC and the role of HurRaghts Commission and

its provisons were touched upon.

In chapter 5, based on an Empirical study on “Thedl Of Awareness
Regarding Medical Negligence Among Spinal Surgdarserala” the issue of
lack of awareness among medical professionals amaiysed based on a cross

sectional analytical survey and results were thghbuanalysed.

In Chapter 6, based on the critical review of &tare and the results of
analytical survey the recommendations and pracsoaltion in avoiding the
litigation suits against medical practitioners weadressed and the need for
restructuring of medical curriculum for empowerimgedical professionals

especially spinal surgeons were emphasized.
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CHAPTER 2

THE ISSUES AND MALPRACTICES IN SPINAL SURGERY

Malpractice claims were particularly common followi spine surgery
compared to other neurosurgical subspecialtie$) estimates suggesting that
nearly 60% of cases involve spine surgeons. Thasvak further exemplified
by surveying the most frequent medical conditionsolag plaintiffs. Of the
malpractice claims served to neurosurgeons bet®668 and 2012, the three
most common conditions (intervertebral disc disebsek disorders/pain, and
spinal stenosis) together comprised over 40% ofnalpractice suits and
payments totaled nearly $105 milliorThe vast majority (79%) were elective
procedures, in which the predominantly cited reasamcluded “lack of
informed consent” (29.9%), “failure to treat” (283 and “failure to
diagnose” (19.8) Procedural error was more frequently cited asasan for
litigation of elective procedures (71.4%) than femergent procedures
(14.3%)Y. Nearly 5% of spinal cord injuries result from riead or surgical

procedures.

It is well established that neurosurgery carriésgh risk of malpractice

litigation.

Please see reference footnote 1 on page 1
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2.1 REASONS FOR LITIGATION IN SPINAL SURGERY

a. Delay in diagnosis and unnecessary radiologicaivestigation

Law suits resulting from errors or delays in diagisoof spinal cord
injury are particularly challenging. A reasonabigbthesis can be drawn that
early and frequent neuroimaging may obviate thesipddy of future

litigation.

Mody et al. identified a high rate of imaging use ‘clinically
unnecessary” situations and cites a tendency ofigeos to avoid cases
perceived to carry elevated litigation risk. Speailly, among neurosurgeons
surveyed, nearly 60% cited utilizing CT, MRI, aratliography as assurance
practices, even when “clinically unnecessafyThese practice patterns present
an important dichotomy juxtaposing clinical guidels and prior literature,
which remains divided regarding the use of earlyaaded imaging in patients

presenting with acute-onset back pain.

Furthermore, plain-film radiographs may miss a stiteg spinal cord

injury cases with structural anomalies detectablg by MRI.
b. Wrong level surgery

Wrong-site surgeries are surgical procedures pagdron the wrong
patient or side. Desighated as sentinel eventshbyJbint Commission on
Accreditation of Healthcare Organizations (JC),ytl@ve been the second

most commonly reported event from 1995 to 2005¢lwving 455 (12.8%) of

* Mody MG, Nourbakhsh A, Stahl DL, et al. The prievee of wrong level surgery among

spine surgeons. Spine (Phila Pa 1976). 2008;33£)1198.
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3548 eventS. With regard to spine surgery, wrong-level surgsrg particular
subcategory of wrong-site surgery, defined as tneect procedure and site but

incorrect level or portion of the operative field.

Intraoperative imaging is a major key to deterngnthe correct spinal
level. Site marking alone has proven to be insigfit Mody et al. determined
needle localization during anterior cervical suygancorrectly marked the
spinal level at a 17% rdfe With newer techniques and technologies, various
localization modalities have been developed thdizatfluoroscopy or plain
radiography in conjunction with fiducial marking ah anatomical landmark.
Still, the continued prevalence of wrong-level ®rgg underscores its
limitations. While intraoperative imaging has mgsiecome common practice,
its use is not universal among providers. Only 86#aespondents strictly
follow guidelines for intraoperative radiografihyFurthermore, intraoperative
imaging is no panacea to wrong-level prevention.sddunting or
misinterpretation of spinal anatomy, patient olygegiperating room limitations
leading to poor radiograph quality are all potdnfectors that negate the
usefulness of imaging. In addition, there is alstahle heterogeneity in the
specific imaging methods and other preventativesmess adopted. From the
perspective of litigation, utilization of intrao@ive imaging does not prevent

liability.

Please see reference footnote 44 on page 22

% Goodkin R, Laska LL. Wrong disc space level sygenedicolegal implications. Surg

Neurol. 2004;61(4):323-341.

The National University of Advanced Legal Studies 23



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

c. Death

In the context of spine surgery, intraoperativeperioperative death
may occur from acute blood loss, cardiac arres@gplylaxis, massive
pulmonary embolism, septic shock, pneumonia, acespiratory distress
disorder, or massive stroke. These outcomes mag b@ect cause of the
disease or injury being treated, due to technispkets of the operation being
performed, administration of anesthesia, preexgstimedical conditions,
incidents occurring in the postoperative period,some combination of the
above. Administration of a general anesthetic, ireguto perform most spine
surgeries, carries a small risk of death itselfe Tisk of death from anesthesia
was estimated to be 1 in 5500 cases in 1960 t026,@00 in 1984° Reaction
to drugs used for general anesthesia may causé@yaais, cardiac arrythmias,

liver necrosis, or malignant hyperthermia.

Unsurprisingly, patient death is a major aspectlitifation brought
against neurosurgeons. In a recent analysis byeAdgial, 17.4% of claims
brought against neurosurgeons involved patienthdeat all claims against
neurosurgeons involving patient death, displaceméirtervertebral disc was
the most common associated medical condition, aithaverage payment of

$457,222". In these cases, improper performance of the pioeeresulted in

% Vachhani JA, Klopfenstein JD. Incidence of neurggal wrong-site surgery before and

after implementation of the universal protocol. Newrgery. 2013;72(4):590-595.
Algie CM, Mahar RK, Wasiak J, et al. Intervensdior reducing wrong-site surgery and
invasive clinical procedures. Cochrane Databaseys 2015;(3):CD009404.

47
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the highest total payments ($330,500 average papeutclaim) in cases

involving patient deat}.
d. “Ghost Surgery”: When the Primary Surgeon Does Nt Perform the Surgery

Increasingly, spine surgeons are allowing operatiorbe performed by
other surgeons (e.g. ghost surgeon-partners, a@ibsurgeons, residents, or
mid-level providers (Physician Assistants, Nursachktioners)) without the

patient’s informed consent
e. Denial, Abandonment, and Spoliation

Denial, abandonment, and spoliation are three iaddit factors
contributing to malpractice suits. Denial comesthe form of ignoring new
post-operative neurologic deficits; another mearw bbfuscation of

malpractice?

Examples of this include postoperative hemorrhapmck, or other new
surgical complications where those involved attertgptblame preexisting
conditions. Abandonment occurs when a new posttiperdeficit occurs, and
the operating physician not only fails to acknowjedhe problem but provides
little or no postoperative follow-up. Here, postmdese care is, left almost
entirely to mid-level providers. In such cases,gras begin to sense “their
surgeon” may not have performed the surgery (ghaggery) or does not care

about the complications that occurred.

8 Devine JG, Chutkan N, Gloystein D, Jackson K.ubdate on wrong-site spine surgery.

Global Spine J. 2020;10(1 suppl):41S-44S.

Groff MW, Heller JE, Potts EA, et al. A surveysea study of wrong-level lumbar spine
surgery: the scope of the problem and current jgexcin place to help avoid these errors.
World Neurosurg. 2013;79(3-4):585-592.
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Spoliation is the legal term of art for destructminevidence. Spoliation
of medical evidence (alteration, falsification,dmstruction of medical records)
occurs when physician/surgeon is acting with actoalice toward the patient,

and is grounds for punitive damages in a medicgligence casé®
f. Neurologic Compression of the Limbs

Peripheral nerve injuries have been describederlitbrature for nearly

a century and has been a frequent cause for claims.

Prognosis is usually favorable. Recovery takesrséwveeeks to months

and requires lengthy hospital stays also.
g. Ocular

A prolonged prone position during spinal surgery cause external
compression of the eye, causing serious and irsédlerinjury to the orbital

structures.
h. Neurologic Risk

There is always a risk of medullary and radicuésidn to the spine and
spinal contents during the surgical approach. Theag result from direct

instrumental trauma, faulty implafit.
i. Neurologic Risk and Spinal Implants

Whatever material is used (screws, hooks or inbetybages implanted
via a posterior, trans-foramen, trans-psoas orriantapproach), the cord or

roots may be damaged by poor implant.

Please see reference footnote 48, 49 on page 25
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|- Bleeding

Abnormal bleeding during discectomy should orienvdrd breach of a
major vessel during the manoeuver. In such a ¢aseediate intervention by

vascular surgeon is always mandatory.

k. Dural Tear

Incidental durotomy is an event during spinal styg&cMahon et al,
reported 7.7% rate of neurological damage with Iddear, versus 1.5%

without. The risk of dural tear is three-fold higlie revision surgery.

2.2 LITIGATIONS AND MALPRACTISE

Medical negligence in spine surgery, as with anydica treatment,
involves breach of standard of care. Although anoygisal treatment is a
endeavour, both the patient and the surgeon shwaildally agree to achieve
their common goal of improving the health conditiomt adverse events can
occur. As surgery is a joint venture, requiringbthe compliance and the
surgeon’s skills, medical error is a failure of &rmed procedure to be

completed as intended or the use of a wrong placheve an aim.

The successful practice of spinal neurosurgeryismded not only on
technical excellence, knowledge, and clinical acuméut also on an
unwavering commitment to high ethical standard$idstis a foundational
principle in medicine, highlighted by the recitatiof the Hippocratic Oath by
medical students to “First do no harffilh the context of spine surgery, ethical
behavior involves avoiding any intentional wrongapior harm to patients,

respecting the w ishes and dignity of patientsyppidisclosure of errors or

Please see reference footnote 48 on page 25
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complications to patients and their families. Thenppt disclosure of errors or
complications to patients and their families is nomiversally advocated by
patient safety organizations, experts, and physicgroups. Since the
publication of “To Err Is Human” by the Instituté Bledicine in 199%, there
has been increased attention on the need for @meerspy between providers
and patients regarding medical errors. Althoughritie of malpractice may be
invoked as an obstacle of physician disclosurerafrg, there is evidence that
lack of transparency about errors and complicatiolseases the risk of
litigation. In a review of malpractice claims, 1086 claims cited failure to
provide an explanation as motivation for pursuitigdtion. Conversely, there
is evidence that clear communication of errorsabemts does not increase the
risk of litigation. In 2002, an act was passed enisylvania mandating the

written and verbal disclosure of serious evenisatients.

Spinal neurosurgery is among the highest litigaeekcialties due to the
possibility of permanent disability from the natuhastory of the conditions
being treated, the need for instrumentation plaoedose proximity to vital
neurovascular structures, and the unforgiving matfr the spinal cord and
nerve roots to traumatic or iatrogenic injury. Toeform is an important
geographic determinant on the rate of malpractiems levied against

neurosurgeons and the average amount awardedgjrer’cl*

Please see reference footnote 49 on page 25
Hsiang J. Wrong-level surgery: a unique problespine surgery. Surg Neurol Int. 2011; 2:47.

Nassr A, Lee JY, Bashir RS, et al. Does incoeat| needle localization during anterior
cervical discectomy and fusion
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Overall, the rate of malpractice claims appeaisetérending downward,
but the amount awarded per claim has increasede lokher surgical
subspecialties, wrong-sided surgery is considersgrdinel event with high
risk for litigation, but the complex segmental amay of the human spinal
column creates the possibility of wrong-level suygewvhich is also highly
litigated. In addition, spine surgeons treat caodg requiring prompt
diagnosis and neurosurgical intervention to miggaing-term disability, such
as CES (Cauda Equina Syndrome) or incomplete spordl injury, which are
also at increased risk for litigation. Prompt distire of medical errors and
complications to patients has been associated neithced rates of litigation.
Above all, maintaining high ethical standards ie face of complications is

critical in spine surgery

Medical negligence occurs when a physician failsa as any
reasonable physician would have acted under thee seincumstances. A
physician must exercise the same level of skiligeince and judgment that any
reasonable physician would have exercised under stame or similar
circumstances. While a doctor’s failure to mees standard ‘negligence’, the
mere fact that the doctor was negligent does nogssarily result in liability.
Technically unsuccessful surgery does not mearachrstandard of care. All
should be weighed in determining outcomes of litaga suits against medical

negligence.
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CHAPTER 3
ETHICAL MEDICAL PRACTISE WITH A SPECIFIC
REFERENCE TO SPINAL SURGERY

3.1 ORIGIN OF MEDICAL ETHICS

Medical practitioners under “Hippocrates oath” whalow medical
ethics must understand the word “Ethics” and déowaof its principles in
medical practice over a period of time. “Ethicsfers to moral principles that
control or influence a person's behavior wheredhical” means connected
with beliefs and principles about what is right amsng>? Origin of the word
“Ethics” is from the Greek word “ethos” meaning tm or character. It
exudes from within a person, imparts a value systetinguishing rights from
the wrongs and build after imbibing values achiewein parents, religion,
culture, society, faith and other influences. Thim@ples of medical ethics
have been penned down by many great physiciansaffeait every aspect of
the medical professionals including their role agplgsician as a private

individual and as a clinical investigator.
3.2 DOCTORS AS A PHYSICIAN

It is quite obvious that out of these principleppticratic Oatft is the
most revered one. That is an old (460-377 BC), hesh@nd living “ethical
code” for physicians and a binding document foirtbenduct? Its relevance

has been increasing over the time especially irlicoareas of the world. The

2 Translation by North M. (US) National Library ®edicine. 2002. [Last accessed on

2012 Dec 4]. Available from: http://www.nIm.nih.gbwnd/greek/greek_Oath.html .
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aftermath of the biggest conflict of the presemtogy, i.e., World War I

(WW2), revealed the reciprocal vulnerability of tlectors in a changing
socio-administrative milieu. Moreover, the most tarms trial of the physicians
of the Nazi era for their atrocities on the minpsitas not held on the basis of
then existing rules and laws of the Germany, buthenbasis of Hippocratic
Oatt?® That implies that the professional ethical dutésloctors stand above
the ruling powers and laws of the land. Most of tinee oath takers are

victimized for pursuing their duties as per themding document.
3.3 ETHICAL DOCUMENTS

The physicians maintain their conduct to the higlsésndards from the
time of antiquity on the basis of dynamic changeshe Hippocratic Oath
wherein modern time has seen huge scientific anthlschanges. The original
version of the oath was lacking many newer issuesh sas different
professional aspect of medical specialization, gayv of the patients and
doctors’ societal and legal responsibilities. Therld Medical Association in
its 2nd general assembly modernized the oath inabs®n of Geneva in 1948
and the latest version was modified in 2006 in5ifsh General Assembly in

South Africa to incorporate the changing aspectsedicine>*>°

3 Ghooi RB. The Nuremberg code-A critique. Persg@it Res. 2011;2:72—6. [PMC free
article] [PubMed] [Google Scholar]

*  Ghooi RB. The Nuremberg code-A critique. Persg@irt Res. 2011:2:72—6. [PMC free
article] [PubMed] [Google Scholar]

** ICCPR, 1966 article 7
* JCESCR( International Covenant on Economic, Sauid Cultural Rights), 1966
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The “Nuremberg code” was another milestone in Eihtocuments for
physicians after the conviction of Nazi doctors dindias built as regulatory
guidelines for all the physicians of the world. thermore, it never got the
acceptance for ethical conduct in the western woflde “declaration of
Helsinki” was adopted in 1964 as the extension ofekhberg codd>® Many
new aspects were added in the Declaration whereepdof legal guardianship
was added for the consent for participation inicihresearch in cases of legal
incapacity. It also brought the concept of reviegvthe research protocols by

the independent committees.

Although Declaration of Helsinki became the mospariant milestone
for the ethical conduct of the physician, it wasdged in major developed
countries like USA where Tuskegee Syphilis Studgnpelled the parliament
to pass an Act in 1974, creating a National Comimns$or the Protection of
Human Subjects of Biomedical and Behavioral Reseaftis commission
produced a report called “Belmont report” on theibaf principles of medical
ethics introduced by Beauchamp and Childress i® I87the ethical treatment
of human subjects that includes three major coscepne is “respect for
person,” second “beneficence” and third was thestifpe.® The Belmont

report became the reference document for IEC/IRB.

Please see reference footnote 53-56 on page 31
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3.4 INTERNATIONAL INSTRUMENTS FOR THE PROTECTION
OF THE PATIENTS

As per Article 7 of International Covenant on Ecomng Social and
Cultural Rights 1966, “No one shall be subjectetbtture or to cruel, inhuman
or degrading treatment or punishment. In particular one shall be subjected
without his free consent to medical or scientifixperimentation.®>°
Internationally, it was first articulated in the 489 Constitution of the World
Health Organization (WHO), whose preamble definealth as “a state of
complete physical, mental and social well-being aotimerely the absence of
disease or infirmity”. The preamble further statieat “the enjoyment of the
highest attainable standard of health is one offiheamental rights of every

human being without distinction of race, religiqnolitical belief, economic or

social condition.”

The Declaration of Geneva of the WMA binds the ptige with the
words, “The health of my patient will be my firsbresideration,” and the
International Code of Medical Ethics declares thatphysician shall act in the

patient’s best interest when providing medical care
3.5 DUTY OF CARE

The starting point for determining liability of theealth care provider is
the duty of care. A legally recognized obligatidnhealth service provider to
the patient is duty to take reasonable care. Tl ltas many different aspects
and it means effectively that the doctor must tedasonable care for the well

being of the patient in all aspects of the medicate .This includes the
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consultation (or visit) itself, giving advice, mgming confidentiality, making
a diagnosis, referring the patent to a specialisbtber doctor and giving or

prescribing any treatment.
3.6 STANDARD REQUIRED FOR DUTY TO TAKE CARE

Din Mohammad J, quoting Bevan on Negligence, olegknf the
medical practitioner has the ordinary degree of skicepted and practiced in
his profession, he is entitled to his remuneratdthough his treatment has
failed”. This point recognizes that medical treatinis neither exact science,

nor favorable outcomes can be anticipated.

Every surgical operation involves risks and it wbile wrong to say
that simply because a misadventure or mishap aadurthe hospital and
doctors are thereby liable. So “you should onhdflmm guilty of negligence
when he falls short of the standard of a reasonakiljul medical man>®
Equally pertinent are the observations of Lord Degnin Roe Vs. The
Ministry of Health to the following effect It is so easy to be wise after the
event and to condemn as negligence that which was a misfortune. We
ought always to be our guard against it, especiallgases against hospitals
and doctors. Medical science has conferred greaeflie on mankind, but

these benefits are attended by considerable rigkyEadvance in technique is

5" V.N. Whitmore Vs RN Rao AIR 1935 Lah 247.
% WMA guidelines 1997
Supra note 37 p.34.

Jones vs. Manchester Corporation (1952) 2 All128, where Lord Denning observed:
error due to inexperience or lack of supervisioa ap defence as against the injured
person.

59

The National University of Advanced Legal Studies 34



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

also attended by risk. Doctors like rest of us,entovlearn by experience and
experience often teaches in a hardway. Therefoeemwst not look at a 1947

accident with 1954 spectacle®.”
3.7 BREACH OF DUTY OF CARE

Lack of clinical competence can be construed asigeage and Indian
courts judge cases of medical negligence on bdsBolam Test (Bolam V.
Friern Hospital Management Committee 1957, IWLR)88ZThis test defines
negligence as failure to act in accordance witraridards of reasonably
competent medical men of that time, which may netthe as it can be
considered both a civil or criminal wrong, depemdon its gravity. However
for criminal negligence a gross negligence needddoproved. A patient
approaching a doctor / hospital expects medicalrment to be in accordance
to requisite knowledge and skill. This relationsthpis assumes the form of a
contract retaining essential elements of a tort tldire to discharge this

obligation on part of doctor or hospital, a torsdiability®.

Tort is name given to a civil wrong which has haginaeperson and this
breach could attract judicial intervention. Thegmer who commits the tortious
act, is called atortfeasor and owes a legal ligbtiowards the victim. The
victim or plaintiff can sue for damages by a lawshiut must prove that the act

/ or lack of it caused the harm/injury. The onugtove negligence thus lies

0 1954 Times 2nd July
1 Bolam V. Friern Hospital Management Committe67,.9WLR 582 (Page no 37)
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with the patient. Error in diagnosis or failure tore a patient does not

necessarily imply negligente

Negligence is labelled as a tort, it can be caldiecomparative
continued, criminal, hazardous, active or passivelful, reckless or
“negligence per $8 Black’s Law Dictionary defines negligence per a®
“conduct, of action or omission, which may be demthas negligence without
any argument or proof as it violates dictates aficmn prudence”. The three
cardinal elements in negligence are- duty of cdadure to exercise it

(dereliction) and consequent damages.

Failure to exercise duty of care (Dereliction) This is defined as failure of a
doctor to honour his duty owed to a patient. Sugath of duty may be an act
of commission or an act of omission, with the lattarrying more punitive

action.

Acts of omission It occurs due to failure, oversight, lapse orggiting to
perform an action, eg failure to get blood pressiasted prior to spinal
surgery, failure to get second opinion in writingiop to performing a
orbitiomy with ophthalmology assistance etc. Thaduire to perform an act,

called Actus reus (Latin for guilty act) in legartance, results in harm.

Acts of commission This implies consciously performing an act whish
wrong eg removing a lens which was not cataractgigng anti VEGF
injection in wrong eye. Such acts should not haeenbperformed as per

standard accepted protocols and would not be usddartby a prudent doctor.

Please see reference footnote 60 on page 35
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Causation of damage to the patient on account of daiction: This occurs if
it is proved that breach of duty was the real caaisgamage. Example: a local
chemotherapy in tumour bed caused meningitis fotigwbrain tumour
treatment. Defective treatment cannot be countednegligence unless

supportive positive evidence including expert opinis brought on recofd

A doctor cannot be held negligent because a coatpit eg nerve
injury following spinal tumour surgery occurred she/ he has followed the

standard operating protocol of managing such caatins®

A case by Supreme Court of India, Kusum SharmaBdsra Hospital &
Medical Research Centre” reported as 2010 AIR (%50, laid down 11
principles for medical negligence , of which a fare detailed , to understand

the courts’ mind sét

3.8 DUTY OF MEDICAL PRACTITIONERS AND ETHICS TO
FOLLOW

- Breach of duty exercised by omission to do soimgtlwhich a reasonable,
prudent man, guided by considerations which ordyaregulate the

conduct of human affairs, would §b.

- Negligence must be culpable/gross and not mdyabed upon an error of

judgment or diagnosis.

Please see reference footnote 61 on page 35
2 Kusum Sharma Vs. Batra Hospital & Medical Resea®entre” reported as 2010 AIR
(SC) 1050
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- In the realm of diagnosis and treatment theseape for genuine difference
of opinion and one professional doctor is not rgggli merely because his

conclusion differs from that of other professiodattor.

- Often the doctor adopts a procedure which inv@ligher element of risk,
but which he honestly believes as providing greakemces of success for

the patient. In such cases result may not amoumegtigence.

- It is our bounden duty and obligation of civilcggty to ensure that doctors
are not unnecessary harassed or humiliated sahgtcan perform their

professional duties without fear and apprehension.

- Medical professionals are entitled to get pratecso long as they perform
their duties with reasonable skill and competenu ia the interest of the

patients.

- Under normal circumstances, the onus or burdguraif lies heavily on the

patient to prove negligence.
3.9 LOSS OR DAMAGE

Where a claim is brought for tort, damage is a ss@g/ element of the
cause of action. Where the plaintiff proves tha tloctor was negligent but
fails to show any injury or damage caused theréeywill not be entitled to

damages and the claim will be dismis&&d.
Requirements to prove causation

The plaintiff in order to succeed in his action,rhest show that:

% Sidhraj Dhadda vs. State of Rajasthan AIR 198468
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a) The damage would not have occurred but for dferdlant’s negligence; or

b) The defendant’s negligence materially contriduteo or materially

increased the risk of injury; or

c) If the claim is for negligent non-disclosure,dhtie been adequately

informed he would not have accepted the treatment.

In Bolitho’s case, a child was ill in hospital, doctor attended the child
in spite of frequent request made by the nighesist had been agreed that it
was negligent, if a doctor had visited and incubbdke child, the cardiac arrest
and brain damage that he suffered would have besnded. But the
defendants argued successfully that the plainafi Failed to prove that if a
doctor had come, she would have probably intubdtading with the conflict
of medical opinion, the court held that the pldfritiad failed to prove that the
outcome would have been different if the defendaadl responded to the

nurse’s calf*
3.10 MATERIAL CONTRIBUTION TO DAMAGE

In Bonnington Castings Limited Vs. Wardlaw, the Kdewof Lords held
that the claimant does not have to establish tiretlefendant’s breach of duty
was the main cause of the damage unless it mafteroantributed to the

damag®.

% Bolitho vs. City and Hackney Health Authority @ 4 Med. LR 381; CA; affd (1997) 4
All ER771, (HL).
% 1956 AC 613
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In this case, employers were sued by an employeehald contracted
pneumoconiosis (an industrial disease of the long tb inhalation of dust
particles) from inhaling air which contained silidast at his work place. The
main source of the dust was from pneumatic hamifoeenshich the employers
were not negligent (the innocent dust). The cruisislie in the case was some
of the dust (“guilty dust”) came from swing grindeior which they failed to
maintain dust extraction equipment. There was ntegxe as to the proportion
of innocent dust and guilty dust inhaled by theincnt. Nonetheless, the
House of Lords drawing an inference of fact thag¢ thuilty dust was
contributory cause, held that the employers wexrddi for the full extent of the

loss.
3.11 MATERIAL CONTRIBUTION TO THE RISK

Following the House of Lords decision in Bonningtoastings case, the
House of Lords in McGhee Vs. National Coal Boardpbasized the list of
material contribution to the ri8k In this case, the claimant who was working
at the defendant’s brick factory contracted dertisadis a result of exposure to
brick dust. The employers were not at fault for éxposure during working
hours, but they were in breach of duty by failiogprovide adequate washing
facilities. It was agreed that brick dust had cdue dermatitis. Therefore, it
was held that the failure to provide washing féei materially increased the

risk of the claimant contracting dermatiti€’®

% 1956 AC 613.
671983 All ER 41 (per se Pain J.)
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3.12 REMOTENESS AND FORESEEABILITY

It is not sufficient to establish a duty of cardgraach of that duty and loss
of a type recognized by law and caused by the bréa@ddition to these what is
equally important to hold the defendant liable ttog loss or damage is that the
loss was reasonably foreseeable at the time ottorat it could arigd In other
words if the loss caused is too remote and assamaale man cannot foresee as

likely to occur, the tortfeasor is not liable taxgoensate the loss or injuty.

A recent medical case provides good example ofofberation of the
principles of remotes and foreseeability. In R Vi®y@on Health Authority,
the claimant, a trained nurse, married and of ebddring age, underwent a
medical check up with a view to taking employmeithwhe defendants. The
radiologist who interpreted her X rays did not refer for specialist opinion
but simply opined she would not conceive and takethe employment.
However, contrary to this, the claimant became paeg who contended that
she was entitled to damages she suffered traumeeghancy and had to bear
the cost of upkeep of her daughter. The court gatithe claimant's domestic

life does not fall within the scope of the radidkitp duty.®

In conclusion, the concept of the standard of te® evolved over the

years and will continue to change as legal theoris area develog$.’

®  Per se Lord Mustill J in Wilsher vs. Essex Arezatth Authority (1987) QB. 730 at 752
%9 Charles J. Lewis; Clinical Negligence — A PragitiGuide p. 212.

7% 1978 Lloyd’s Rep Med. 44 CA

L American Medical Association Center for Healthli®o Research . The Cost of
Professional Liability in the 1980’s. Chicago, 1990. [Google Scholar]

Anderson GF. Billions for defense: The pervasiature of defensive medicine. Arch
Intern Med. 1999;159:2399-402. [PubMed] [Googledbat)
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Finally, clinical practice guidelines are being dismore frequently in court
cases as support for the standard of care; howthwr, acceptance and uses

are continually changing and decided on a caseabg-basi&®

Emergency physicians should be aware of these laridmmasesthat
define the standard of care. Medical practiitorsdrsuld be familiar with the
content of various clinical practice guidelifés! They should review the
relevant laws based on the state they practicByrpracticing with these law
concepts in mind, a physician can feel more contigend when faced with a

malpractice action.
3.13 MEDICAL RECORDS

Documentation of medical records in a proper wayofsutmost

importance in preventing litigations against mebpractitioners.
a Confidentiality Of Patient Records

Confidentiality is important as far as the right§ the patient is

considered. The hospital authorities are legallyuriob to maintain

8 The Kaiser Family Foundation. State Health Faktmilable at www.statehealthfacts.org.

Accessed May 15, 2009. [Google Scholar]

Restatement of Torts, Second. Section 283.

> Garthe v. Ruppert, 264 N.Y. 290, 296, 190 N.RR.64

®  The T. Helling v. Carey, 83 Wash. 2d 514, 519dM81 (1974)J. Hooper, 60 F:2d 737
(2d Cir.), cert. denied, 287 U.S. 662 (1932)

Jones vs. Manchester Corporation (1952) 2 All128, where Lord Denning observed:
error due to inexperience or lack of supervisioa ap defence as against the injured
person.

74
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confidentiality of personal medical records. Theigrg can claim negligence
suit against the hospital or the doctor for a bineafcconfidentiality®.

However, there are certain situations where iegal for the authorities to

give patient personal information. They are:
1) Referral.
2) Demanded by the court or by the police on &emrirequisition.
3) Demanded by insurance companies as provideleoywsurance Act.

4) Required for specific provisions of Workmen'snipensation cases,

Consumer Protection cases, or for Income tax aitigsr

Documents are also used for research purposeseasightity of the
patient is not revealed. Such research has beenptXeom an ethics review
and researchers usually will not obtain informedssmt from patients before
using their records. Recently such records areviaély scrutinised by some
instituitional review boards though not practiseddely. These are raising

some concerns.
b. Categories Of Medical Records

The different types of medical records are as Vesid®

Certain records must be given to the patient aatsemof right.

8 Agrawal A, Kakani A, Baisakhiya N, Galwankar Swiedi S, Pal R. Developing
traumatic brain injury data bank: Prospective study understand the pattern of
documentation and presentation. Indian J Neurotaa2®12;9:87-92

9 Behere SB. Doctor & law. Dr People. 2010;2(7)14{Google Scholar]
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These are
» Discharge summary
* Referral notes
» Death summary in case of natural death.

These records need to be given without chargelfanc@uding patients
who leave against medical advice. The hospitaldhifuld not be tied up with
these documents. The above documents cannot bsedefeven when the

hospital bill is not paid.
Certain records like
» Copies of inpatient files
* Records of diagnostic tests
* Operation notes
* Videos
» Medical certificates
» Duplicate copies for lost documents

This requires a formal application to the hospiduesting for the
records. It is necessary that the hospital bills @eared and the necessary

processing fee has been paid.
Certain records

» The outpatient file
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* Inpatient file

* Files of medico-legal cases including autopsyrep

cannot be given to patients without any directibthe Court.
c. Medical Council Of India Guidelines On Medical Records

The issue of medical record keeping has been askttan the Medical

Council of India Regulations 2002 guidelines aofus:®°

* Maintain indoor records in a standard proforma f® years from

commencement of treatment (Section 1.3.1 and Appe)d

* Request for medical records by patient or autieoriattendant should be

acknowledged and documents issued within 72 h@estion 1.3.2).

* Maintain a register of certificates with the fditails of medical certificates
issued with at least one identification mark of gaient and his signature

(Section 1.3.3).

» Efforts should be made to computerize medicabnes for quick retrieval

(Section 1.3.4).

o

. Retaining of Medical Records

There are no definite guidelines in India regardimayv long to retain
medical records. Provisions of the Limitation A@63B and Section 24A of the

Consumer Protection Act 1986, which dictates th& advisable to maintain

8 Singh S, Sinha US, Sharma NK. Preservation oficaédecords—an essential part of

health care delivery. IJFMT. 2005;3(4):1-8. [Gao§icholar]
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records for 2 years for outpatient records and&syéor inpatient and surgical

cases’®

The Medical Council of India guidelines also insist preserving the
inpatient records in a standard proforma for 3 yéam the commencement of
treatment. The records that are the subject of coddgal cases should be
maintained until the final disposal of the caseretf®ugh only a complaint or

notice is received.

It is necessary that the Government frames guiegliior the duration
for which medical records are preserved by the italspso that hospitals are

protected from unnecessary litigation in issuesietlical records.
e. The Owner of Medical Records

It is the primary responsibility of the hospital twaintain and produce
patient records on demand by the patient or Eowtowever, it is the primary
duty of the treating physician to make sure thatt thil the documents are
written properly and signed. An unsigned medicabrd has no legal validity.
Failure to provide medical records to patients mppr demand will amount to

deficiency in service and negligence.
f. Provisions for Summoning Medical Records

Medical records are acceptable as per SectiontBeofndian Evidence

Act, 1872 amended in 1961 in a court of law. Ergsh entries is illegal and

8 Thomas J. Medical records and issues in neglegeindian J Urol. 2009;25(3):384—388.
doi: 10.4103/0970-1591.56208. [PMC free articleJuh®ed] [CrossRef] [Google
Scholar]
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guestionable in Court of law. In the event of cotien, the entire line should

be scored and rewritten with the date and tffé.
Medical records are usually summoned in a couldwfin the following cases:

Criminal cases.

e It is considered important evidence to corroboridte nature of the

weapon used and the cause of death.

e Road traffic accident cases under the MACT (Motarciflent Claim

Tribunal) Act for deciding on the amount of com peien.
e Labor courts in relation to the Workmen's CompeansaAct.
e Insurance claims to prove the duration of illnesd #the cause of death.
e Medical negligence cases.

When the court issues summons for medical recatdeas to be
respected as it is a constitutional obligationthé doctor is required to be
present for giving evidence based on the medicards, he has to be present

in the court.
g. Electronic Documentation of Medical Records In Murosurgical Trauma

Head injury is one of the most important publicltie@aroblem today so

much so that it is being referred to as a ‘silepidemic’ globally. Studies

8 Baldwa M. Practical definition of medical neglige. Dr People. 2010;2(7):5-10.
[Google Scholar]

8 Basu RN, Bose TK. Medico-legal aspect of cliniesid hospital practice. Mumbai:
English Edition Publishers; 2005. pp. 86—89. [Gedgtholar]
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regarding epidemiology of head injury are injure arery few especially in

Kerala and most have conflicting reports.

Unlike developed countries, there is no well-essheld system for
collecting and managing information on traumatiaitrinjury (TBI) in India
especially in Kerala. Inadequate case definitiacklof centralized electronic
reporting mechanisms, lack of population based istd absence of
standardized survey protocols and inadequate nigrithtistics and registry

are some of the major obstacles.
h. Problems with Paper Based Records

Lack of electronic documentation and dependenceroried records
makes the task of documentation and consolidatioaxssting data on TBI
from various hospitals and registries cumbersdmeaper based records are
also prone to duplication and human errors, whauh loe significantly reduced
by electronic documentation. In addition, paperebladocumentation does not
allow quick retrieval and analysis of data. Thusd&or trauma registry is the

need of hour and it is high time to start.

The design of a trauma database should correctiytify the defined
population based on ICD (10) as the standard totifethe TBI cases. Once
the cases are identified the next step is to desigalid, reliable and efficient
data set to collect required information. Standardiproforma not only can act
as an educational tool for doctors not to missiajuyies but it also can help in

improved medical documentation of TBI patients. édalr selection and

8 Navarange JR. Medical negligence. Dr People. 20894—7. [Google Scholar]
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definition of each data point is essential and itmportant to understand that
too little data will be of limited value and too ofu data will be time-

consuming and expensive to collect.
i. Need for Electronic Data Base

Development of an electronic head injury data tegiseeds a step wise
systematic planning. The register needs to be ,shedr friendly electronic
database proforma but covers all information so ¢lagh health personnel can
fill it so easily. There should be separate dataygmersonnel’s and a team to
perform data analysis reporting. The availabilifytrained personal, adequate
funding and institutional support is a must. Thespanels should be properly
trained for .A well-designed database can be usqmbbl multi-center trauma
data for epidemiologic reports, to compare effesiess of care among centers

and to evaluate the performance improvement inolisat

Commercial available data collection programs axpersive which
needs training, updates and maintenance which niakee commercial
products inaccessible for many low and middle ine@ountries. It has created
a need to locally develop electronic trauma registiftware which can be used
in our hospital settings. It is of utmost importanto understand the step to
develop such a data collection system which neesistable and concise data
entry form, a database and secure online electfomnie, well trained personals
to extract and enter data and most importantly gretls to analyze and

interpret data.
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J. Recommendations

(1) Follow a standard case definition, (2) link tplé hospital-based registries,
(3) initiate a state or country wide populationdxhsregistry, (4) conduct
unbiased population based studies, and (5) intedentralized and standard

reporting systems

k. Case scenarios on criminal responsibility with respct to medical

records

In the case of Dr. Shyam Kumar vs. Rameshbhai Halotvei Kachhiya,
1(2006)CPJ16(NC) the National Commission held #raftollowing surgery for
glaucoma and cataract retina in the posterior cleamias weakened and eye
sight was lost, it was held by the court that canithg the operation without
obtaining informed consent was improgef® A patient can not be deprived of
sufficient information and complication of surgeand hence the patient is

entitled to claim compensation.

In a case where medical records and consent obtdmen a patient
were not produced, medical negligence was estadlistased on the principle

of res ipsa loquitur.

In the case of Meenakshi Mission Hospital and Rete&entre vs.
Samuraj and Anr., 1(2005) CPJ 33 (NC), the NatioGammission held the

hospital guilty of negligence on the grounds thet hame of the anesthetist

% Modi CD. Organisation and management. New Dellaypee Brothers Medical
Publishers (P) Ltd; 2001. pp. 348-361. [Google &uho
Agarwal OP, Barkeshli M. Conservation of booksanmscript and paper documents.
Lucknow: INTACT; 1997. pp. 25-48. [Google Scholar]
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was not mentioned in the operation notes thouglsthasia was administered

by two anesthetists at 10 a.m and 10.30 a.m.

The child died and doctor who administered aneghegas not
produced before the Commission. Two progress calbdsit the same patient
on two separate papers were produced. Activitymof anaesthetists inside the

operation theatre was not explained.

The hospital is accountable for whatever happenghénhospital and
was held liable to pay the compensation and cos.relevant to note that in
this case the District Forum found the hospital ligegt and awarded a
compensation of Rs. 3 lacs and cost of Rs. 200iereafter, the State

Commission had dismissed the appeal with a coRso600.

Transparency in dealings will always be defencditigation. As the
medical fraternity is not used to detailed recoeeping, doubts do arise in the

course of legal proceedings.
3.14 INFORMED CONSENT AND MEDICAL ETHICS

Medical practice today is not simple because ofiousr factors
impinging on the doctor-patient relationship. Muttrast forms the foundation
for good relationship between doctor and patienidaly, patients tend to be
well- or ill-informed about the disease and hedlhth the hype created in the
print and visual media regarding ‘beauty’, ‘shagiee and appearance of body
parts’, ‘quality and quantity of hair’, etc., paits tend to come to

dermatologists with unreasonable demands and usitealexpectations.
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Therefore, providing adequate information and etingathe patient about
realities and obtaining informed consent beforejextting a patient to any

test/procedure/surgery is very essefitial
a. Ethical Angle

The concept of consent arises from the ethicalcjpie of patient
autonomy and basic human rights. Patient's habalireedom to decide what
should or should not happen to his/her body angatber information before
undergoing a test/procedure/surgery. No one elsetha right to coerce the
patient to act in a particular way. Even a doctam only act as a facilitator in

patient's decision makifig

There is also a legal angle to this concept. Nolasethe right to even
touch, let alone treat another person. Any suchdacte without permission, is
classified as “battery” physical assault and isigh@ble. Hence, obtaining

consent is a must for anything other than a roygimgsical examination.
b. Consent

In simple terms, it can be defined as an instrumehtmutual
communication between doctor and patient with gsression of authorization/

permission/ choice by the latter for the doctoat¢bin a particular way.
c. Implied Vs. Expressed Consent

The very act of a patient entering a doctor's cleamaind expressing his

problem is taken as an implied (or implicit) coniséor general physical

8 Drane JF. Competency to give informed conserltiAA984;252(7):925-7.
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examination and routine investigatiofisBut, intimate examination, especially
in a female, invasive tests and risky procedureplire specific expressed

consent. Expressed (explicit) consent can be oratitten.

Written consents are preferable in situations imvgl long-term follow-
up, high-risk interventions and cosmetic procedwaerd surgeries. It is also
needed for skin biopsy, psoralen with ultraviolet @®®UVA) therapy,

intralesional injection, immunosuppressive theragdgctrocautery etc.

Consent is necessary for photographing a patiemt sidentific/
educational/ research purpose or for follow up.c8meconsent must be taken

if the identity of the patient is likely to be realed while publishing.
Consent is a must for participation in clinicaatsiand research projects.

d. Informed written Consent

Informed consent must be preceded by disclosure sufficient
information. Consent can be challenged on the gfotinat adequate
information has not been revealed to enable themgato take a proper and
knowledgeable decision. Therefore, accurate, adequand relevant
information must be provided truthfully in a formsfng non-scientific terms)
and language that the patient can understandnitateébe a patient's signature

on a dotted line obtained routinely by a staff medfib

8 Capron A. Informed consent in catastrophic diseas treatment. University of Pennsyl-

vania Law Review; 123:364—76.
Modern status of views as to general measurehg$ipian’s duty to inform patient of
risks of proposed treatment. American Law Repaits88 (1978):1008.
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Patient should be given opportunity to ask questiand clarify all
doubts. There must not be any kind of coercion.s8éahmust be voluntary and
patient should have the freedom to revoke the cungeonsent given under
fear of injury/intimidation, misconception or mipresentation of facts can be

held invalid.
e. Pre-Requisites

Patient should be competent to give consent; mesarbadult and of
sound mind. In case of children, consent must haimdéd from a parefit. In
case of incapacitated persons, close family memobeidggal guardians can
give consent. Adequate information should be predido a prudent patient

during informed consent.

Prudent patient means a reasonable or averagentpalie decide
whether adequate information has been given, caoetis on this “Prudent
Patient Test". It is not easy to answer the quastitow much information is
“adequate”? A netizen may expect and demand ddtai@rmation. On the
other hand, an illiterate may say that “I do nodlenstand anything, doctor, you
decide what is best for me!” If a patient knowinglyefers not to get full
information that attitude also needs to be respleasea part of patient's right to

autonomy.

Please see reference footnote 89 on page 53
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Patients' perception of risk of a medical interi@mtis also highly
individualistic, variable and unpredictable. Theomnation provided to a
patient should include all material risks. But, tist of risks and side effects
cannot be exhaustive to the level of absurdity iamatacticality. For example,
hardly any patient can go through the product miation leaflet included in
any drug pack and if some body does, it is unlikbbt the drug is consumed.
So, what is expected is that the doctor shouldigeanformation that a prudent or
reasonable patient would expect to make a knowkdalgedecision about the

course of action to be taken in the presence efradtives.
f. Therapeutic privilege

If a doctor is of the opinion that certain informe&t can seriously harm a
patient's health - physical, mental or emotionahe- has the privilege to
withhold such informatioff. But, it should be shared with close relativesisTh

situation usually does not occur in cutaneous aéistburgical procedures.
g. Placebo

Use of placebos in certain self-limiting conditioos in patients with
high psychological overlay or in those who ins@t $ome form of medication
is justified as there are high chances of benefithe patient with negligible
risk. Revealing the truth to the patient takes awvilig very purpose of

administration of placebo.

% Physician’s duty to inform of risks. American L&eports 3d, 88 (1986):1010-25
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h. Blanket Consent

An all-encompassing consent to the effect “I auteoso and so to carry
out any test/procedure/surgery in the course otnegtment” is not valid® It
should be specific for a particular event. If, cams is taken for
microdermabrasion, it cannot be valid for any otpeycedure like acid peel.

Additional consent will have to be obtained befpreceeding with the latter.

If a consent form says that patient has consertedntergo laser
resurfacing by Dr. X, the procedure cannot be don®r. Y, even if Dr. Y is
Dr. X's assistant, unless it is specifically menéd in the consent that the

procedure may be carried out by Dr. X or Dr. Y ljar authorized assistants).
i. Documentation

It is important to document the process of consaking. It should be
prepared in duplicate and a copy handed over t@dlient. It should be dated
and signed by the patient or guardian, the doatdran independent witness.
Assisting nurse preferably should not be a witnéske all other medical

records, it should be preserved for at least 3syear
J. Informed Refusal

Patient has got the right of self-determinatforf, a doctor diagnoses
varicella in a child, the parent may choose to lamai treatment because of

religious belief. Doctor's duty is to explain thespible consequences of non-

Please see reference footnote 80 on page 45
Please see reference footnote 89 on page 53
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treatment and benefits of treatment and leave #uwgsibn to the parent. Such
informed refusals must be documented clearly. Buytatient's freedom cannot
impinge on the rights of others or cause harm tbiral party or community.

Therefore, the said parent's freedom of choice aaertend to sending the

child to school, as the infection can spread teothildren.

Discharge against medical advice also falls ints tlategory and needs

to be properly recorded in the case sheet withasige of the patient/guardian.

In an emergency situation, for example intestiratfgration, a doctor
may have to operate even in the absence of congesgve the life of the
patient. It is possible that even with such anrirgetion, the patient may not
survive. Assuming that the doctor is competent laasl exercised due care and
diligence, doctor cannot be held responsible faieptis death, as he has acted
in good faith and in the best interest of the pdtidhis protection is given

under Section 88 of Indian Penal Code.

It is fairly common for the issue of informed consé& arise in medical

malpractice cases. The question may arise as

» whether the physician had a duty to warn theepaif this particular risk?
» whether the patient was told of the risk?

» whether the patient actually understood the mtttion being conveyed?

Informed consent is based on the ethical “princgflautonomy”
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Thus, the patient must be presented with accuraié weliable
information. Informed consent serves the functiohprotecting patients from

harm and encouraging medical professionals toesgansibly.

Historically, the two approaches to the questionwdfen informed
consent should be obtained are the professionatipeastandard and the

reasonable person standard.

Under the professional practice standard, apprmordisclosure of
information is based on the traditional practicethe professional community,
relying on the belief that physicians, acting ie thest interests, establish the
amount and kinds of information to be disclosede phmary objection to the
professional practice standard is, of course, that inconsistent with the
principle of patient autonorfi$®> The reasonable person standard, as the
phrase suggests, is based on what a reasonabte peosild need (or want) to
know. Thus, the determination of informational reedshifted from physician
to patient, based on the underlying belief thabnmed consent in law is a

doctrine fashioned to permit patients to be thenegef decision makirig .
k. Failure to perform emergency operation on the petext of consent:

In the case of Dr. T.T. Thomas vs. Efsthe plaintiff's husband was
suffering from severe abdominal pain and pain heehldiagnosed as a case of
acute appendicitis, but the surgeon delayed inopmihg operation for two

days on the ground that the patient refused theestrfor treatment.

Please see reference footnote 86-89 on page 50
% AIR 1987 Ker 52; 1987 (1) ACJ 192
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The patient died due to perforated appendicitise Thurt awarded a
decree against the defendant for a sum of Rs. G/£,@0d ruled that the burden
Is on the surgeon to prove that non performancehef surgery or non
administration of the treatment was on accounhefrefusal of the patient to
give consent thereto. A surgeon, who fails to penfan emergency operation,
must prove with satisfactory evidence that thegmatrefused to undergo the
operation, not only at the initial stage but evéerahe was informed of the

dangerous consequences of not undergoing the aperat

The Rajmal VS. State of Rajastfiathe plaintiff's wife died while she
was being operated for laparoscopic tubectomy iatgry health center. The
hospital did not have compulsory medical equipmexnish as endotracheal
anaesthesia, defibrillator and cardiac monitorimgijements side providing
necessary trained staff. The court held the stRagasthan vicariously liable
to pay Rs.1,00,000/- by way of compensation to glantiff along with the
12% p.a. from the due date to till the actual a@dtpayment. The amount of Rs.
10,000/- which was paid by the collector on thetsps interim relief excluded

from the amount of compensation.
L. Pain and suffering due to foreign body in abdome:

In Shanta Vs. State of Andhra Prad@sthe patient who underwent
caesarian operation in a government hospital dpeelopain and other

complications after the operation. The testing regsclosed that foreign body

92 (1996) ACJ, 1966
% (1997) Il CPJ 481, (HC of AP)
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(mop) was left in para spinal region the coursemdération. By operation the
foreign body was removed but required another djmerafor complete

recovery. The High Court which invoked its jurigiben under article 226 of
the constitution directed the state to pay compensaf Rs.3,00,000/- to the
petitioner for negligent treatment given by the tdog in a Government

Hospital.

3.15 OTHER ETHICAL ISSUES

a. Quality improvement
Medical negligence cases are on the rise due tetyaof causes.

Medical practiitoners hold the key to reducing timeidence of medical

malpractice, and the cornerstone of their effatguality improvement.

Successful quality improvement relies on a systdrare/ the physicians
can engage in frank discussions and disclosuresrors and focus on errors
that could have been avoided. The desired qualitgame is that both patient
and physician learn from each other’s mistakesthoge who exhibit a pattern
of substandard care can be monitored closely, reduio obtain remedial
education and advise.

In exceptional cases they may be referred for ptessilisciplinary

action according to the process prescribed by raédtaff bylaws*®’

% Code Of Medical Ethics Regulations, 2002 Amendgtb 8th October 2016) )(Published
In Part lii, Section 4 Of The Gazette Of India, &&a6th April,2002)Medical Council Of
India Notification

Witman A, Park D, Hardin S. How do patients wahysicians to handle mistakes? A
survey of internal medicine patients in an acaders#tting. Arch Intern Med
1996;156:2565—

95
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b. Obstacles for quality improvement program

Physicians are often hesitant to be critical ofrthelleagues because of
fear that their discussions and conclusions coalgubject to discovery of the
adverse outcome and becomes the subject of a roadgraclaim. Thus, the
professional and ethical obligation to improve tluality of patient care make

medical practitioner more hesitant due to feaeghl systems.
c. Disclosure of errors

The question of disclosing medical errors to pasieand families
engenders a greater anxietyon the physician. Eepegiin medical negligence
has shown that if a patient’'s care has gone wrongn a full and frank
explanation to defuse the anger, upset, and resentof the patient and may
reduce substantially the risk that the patient ilk suit in court. The
American College of Emergency Physicians has adoptgolicy on disclosure
of medical error®Failing to disclose errors to patients undermineslip trust
in medicine because it potentially involves deaaptand preservation of

narrow professional interests rather than the Weiihg of patients.
d. Discharge Against Medical Advice

Patients who wish to leave against medical adviddA) often cause

the emergency physician anxiety about the possibibf an adverse

% Kraman S, Hamm G. Risk management: extreme hpmeay be the best policy. Ann

Intern Med 1999;131:963-7.

American College of Emergency Physicians. Disglesof medical errors. Available at:

http://www.acep.org/webportal/PracticeResourcegiBtatementsByCategory/Ethics/

DisclosureMedicalErrors.htm. Accessed June 25, 2005

% Jeremiah J, et al. Who leaves against medicate®\d Gen Intern Med 1995:10(7):
403-5.

97
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outcome™®®® This anxiety reflects not only due to concern fioe patient’s
well-being but also an awareness of the possibdftya malpractice claim in

case patient undergoes some damage following digeha

Finally, the physician must be aware that the athabligation to do
what is in the patient’s best interest is not tewaed by the patient’s refusal to
follow the physician’s best advice. Thus, if thetipat cannot be dissuaded
from leaving AMA, it is important to provide appnmigte discharge
instructions. The emergency physician should makeefarral for further
evaluation and treatment on an outpatient basissaondgly encourage follow-

up if patient wishes to.
e. Good Samaritan laws

Few situations present such potential for conflietween ethical
principles and legal concerns as when the emerg@hggician is in the
position of the Good Samaritan. One’s impulse, thase the ethical principle

of beneficence, is to come to the aid of a peraatistress.
f. Futile (nonbeneficial) care

The concept of medical futility has existed at tesisce the time of

Hippocrates, whose writings suggested three majalsgor the practitioner of

% Jefer EK. Against medical advice: part |, a rewif the literature. Mil Med 1993;158(2):
69-73.

190 schuster DP. Everything that should be done -emetything that can be done. Am Rev
Re- spir Dis 1992;145:508-9.
101 Ardagh M. Futility has no utility in resuscitationedicine. J Med Ethics 2000;26:396-9.
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medicine: cure, relief of suffering, and withholdirtreatment when the

patient’s condition cannot be expected to respotid>
g. Defensive medicine versus stewardship

The ethical principle of stewardship holds that 9bians have a duty
not only to the individual patient but also to sigias a whole. The physician
should pursue the best interests of the patient anthe same time, bear in

mind the responsibility to use health care resawdgsely %

h.The role of the expert witness

Medical malpractice litigation is conducted by kriattorneys who
typically have limited knowledge of the medical eswe underlying their
clients’ claims. Furthermore, their efforts to peade a jury depend on the
professional authority of physicians acting in tbke of expert witness. When
cases go to trial, the process of educating auay about the medical issues
involved, so that they are informed sufficientlyremder a verdict, becomes a

battle of the experts.

192 Golin CE, Wenger NS, Liu H, et al. A prospectiveudy of patient-physician
communication about resuscitation. J Am Geriatr 3a@0;48:552—-60.

Anderson RE. Billions for defense: the pervasiaure of defensive medicine. Arch
Intern Med 1999;159:2399.

194 ibid

105 American College of Emergency Physicians. Codethics for emergency physicians.
Avail- able at: http://www.acep.org/1,1118,0.htiécessed February 14, 2005.

Office of the Assistant Secretary for Planning and @&tan, US Department of Health
& Human Services. Addressing the new health caisiscrreforming the medical
litigation sys- tem to improve the quality of héadtare 11(2003).

Larkin GL, Weber JE, Moskop JC. Resource utilaratn the emergency department: the
duty of stewardship. J Emerg Med 1998;16:499-503.

American College of Emergency Physicians. Expginess guidelines for the specialty
of emergency medicine. Available at: http//www.aceg/1,560,0.html. Accessed
February 14, 2005.

Donald C. Austin, MD vs. American Association éurological Surgeons, 253 F.3d
967, 972-73 (7th Cir. 2001).
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The responsibility of serving in the capacity ofpex witness in a

medical malpractice case brings with it a numbestbfcal demand$®

The expert witness should possess current exmeieand ongoing

knowledge in the area in which he or she is as@addtify.

* The expert witness should be willing to submé transcripts of depositions

and testimony to peer review.

e It is unethical for an expert witness to accepimpensation that is

contingent on the outcome of litigation.

* The expert witness should not provide expert cadiestimony that is

false, misleading, or without medical foundation.

The key to this process is a thorough review oflalbke and appropriate
medical records and contemporaneous literature exomy the case being
examined. After this process is completed, the ggepinion should reflect
the state of medical knowledge at the time of tlmdient. The expert witness
should review the medical facts in a thorough,, faird objective manner and
should not exclude any relevant information to twea view favoring the

plaintiff or the defendaht**"’

Expert witnesses should be chosen on the basiewfexperience in the
area in which they are providing testimony and solely on the basis of
offices or positions held in medical specialty stieis, unless such positions
are material to the witness’ expertise. An emergeplysician should not

engage in advertising or solicit employment as gped witness where such
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advertising or solicitation contains representaioabout the physician’s

qualifications, experience, or background thatfalge or deceptivVd’ %
i. Tort reform: getting it right

Most of the medical profession’s efforts in thelmeaf tort reform have
been directed toward reducing the number of medmalpractice claims
lacking in merit and limiting payments for clainfgat are pressed successfully.
However, it is clear that, from an ethical standpoieform should be directed
toward getting it right, not simply reducing los$8s A fundamental
requirement of the application of justice to thenhs caused by medical
malpractice is that all victims of medical malpreetshould be compensated
fairly, and those who have not truly been harmeavbose harm was not the

result of negligence should be excluded.

A system is needed in which physicians and heddtie evorkers are
encouraged to report medical errors; such errersdarclosed to patients and
families; claims, whether resulting from such distire or arising
independently, are evaluated by impartial panel&xgderts; and all patients
harmed by medical negligence are compensated .f&irlly is impossible to
predict with any certainty how the cost of suchystam, designed to achieve
justice for all victims of medical negligence, wouwompare with that of the

current systemt®. Thus, it would appear that the amount of moneyeauly

119 Encinosa WE, Hellinger FJ. Have state caps ommaelice awards increased the supply
of physicians? Health A airs 2005 May 31.
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being wasted could fairly compensate many more rdige patients'®**

Justice, quite arguably, is within our reach.

1 Brennan TA, et al. Relation between negligenteasly events and the outcomes of
medical malpractice litigation. N Engl J Med 198586):1963.

112 Anderson RA. Defending the practice of mediciweh Intern Med 2004;164:1173-8.

13 Tillinghast-Towers Perrin. US tort costs: 2003late: trends and findings on the cost of
the US tort system. Available athttp://www.towersperrin.com/TILLINGHAST/
publications/ reports/2004_Tort_Costs_Update/ToostE Accessed February 13, 2005
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CHAPTER 4

LAW RELATING TO MEDICAL NEGLIGENCE

41 CONSTIUITIONAL ASPECTS

The Constitution of India not only provides for thealth care of the
people but also directs the State to take stringe@asures to improve the
condition of health care of the people. The Couastih provides a framework
for the achievement of the objective laid downhe preamble and secure all

its citizens equitable justice for all in the fiefihealth.

The right to health has not been integrated diyantb the Constitution
of India. Only right to life which is related toght to health is guaranteed under
the Constitution. The Supreme Court has interprdtes right to life as
embracing the right to live with human dignity, whiincluded the quality of
life along with all the basic human needs suchaoasl f clothing, shelter, safe

drinking water, education and health c8fe'*

In State of Punjab v. Mohinder Singh Chaffat was declared that
since the right to health was an integral parthef ight to life the Govt has a
constitutional obligation to provide health fad#g'*®. Similarly in Mr: X’ v.

Hospital ‘Z’ the Supreme Court held that the righife includes the right to

114 Article 21 of the Constitution, which declares\t) person shall be deprived of his life or
personal liberty except according to the proceastablished by low”.

15 Francis coralie Mullin v. The administration Uni@erritory of Delhi A.l.R. 1981 SC 746
at p.753.

116 (1997) 2 SCC 8371.
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lead a healthy life so as to enjoy all facilitieshmman body in their prime

condition’

In a similar view, in Chameli Singh v. State of UtRvas held that the
right to life implies the right to food, water, datt environment, education,
medical care and shelter. These are basic humhts fkmown to any civilized
society. The civil, political; social and culturalghts enshrined in the

Constitution cannot be exercised without thesechagits*®

Part IV of the Indian Constitution deals with certprinciples known as
Directive Principles of State Policy. Although tiarective Principles are
asserted to be “fundamental in the governance efctiuntry”, they are not
legally enforceable. They are guidelines for cregtia social order
characterized by social, economic, and politicatige, liberty, equality, and
fraternity as enunciated in the Preamble. Thesaciples are fundamental in
the governance of the country and the State isruthdeduty to apply these
principles while exercising its law making poweherlfollowing directives are

of relevance to the concept of Right to Health.
Article 39: Certain principles of policy to be followed by the State:

This Article secures Health of the workers, men amamen. It also
mandates that children be given the opportunitied f&cilities to live in a
Healthy manner with freedom and dignity and thatdtlood and youth are

protected against exploitation. It proposes thatwbrking class is important in

17 ALLR. 1999 SC 495
118 A |.R. 1996 SC 1051
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nation building and therefore state governmentl giravide protection to their

Health.
The court observed that:

“It is obvious that in civilised society the imparice of child welfare
cannot be overemphasised because the welfare oéritie community, its
growth and development depends upon the Health ve@ltl being of its
children. Children are a supremely important nati@sset and the future well

being of the nation depends on how its childremgmad developX®

Further, In Sheela Barse V. Union of India, Supré&oert has held that
“A child is a national asset and therefore, ithe tuty of the State to look after

the child with a view to ensuring full developmeniits Personality *°

Clause (f) was modified by the Constitution 42nd éxdment Act,
1976 with a view to emphasising the constructive af the State with regard

to children.

Article 42: Provision for just and humane condisoof work and

maternity relief:

This Article states that the State shall make wiowi for securing just
and humane conditions of work and maternity rellaf.U.P.S.C. Board V.
Harishankar'®, Supreme Court has held that Article 42 provides basis of
the larger body of labour law in India. Furtheremeing to Article 42 and 43,

the Supreme Court has emphasised that the Cormsiitekpresses a deep

119 Sheela Barse v. Union of India (1986) 3 SCC 596.
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concern for the welfare of the workers. The Courymnot enforce the
Directive Principles as such, but they must interpaw to set goal out in the
Directive Principles. In Bandhua Mukti Morcha V. idn of Indid?

Bhagwati, J. observed: “This right to live with hamdignity enshrined in
Article 21 derives its life breath from the Diredi Principles of State Policy
and Particularly clauses (e) and (f) of Article @& Article 41 and 42.” Since
the Directive Principles of State Policy are ndioeceable in a Court of law, it
may not be possible to compel the State througircipldprocess to make
provision by statutory enactment or executive fiat ensuring these basic

essentials which go on to ensure a life of humgnigj”.**

Article 47: Duty of the State to raise the level mitrition and the

standard of living and to improve public Health:

Article 47 enumerates that the State shall regaedraising of the level
of nutrition and the standard of living of its pé®@nd the improvement of
public Health as among its primary duties and, amtipular, the State shall
endeavour to bring about prohibition of the constiompexcept for medical

purposes of intoxicating drinks and of drugs whaca injurious to Healt3"

Article 47 is helpful for imposing stringent cornidits on liquor trade
with reference to Article 19(6). In Vincent Panilamgara V. Union of India
the Court stated that “maintenance and improveraepublic Health have to

rank high as these are indispensable to the veygiqgdl existence of the

120 Bandhua Mukti Morcha v. Union of India (AIR 198€ 802).
12 vincent v. Union of India (AIR 1987 SC 990).
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community and on the betterment of these depehddyuilding of the society
of which the Constitution makers envisaged. Attagdo public Health, in our

opinion, therefore is of high priority perhaps tre at the top**

Article 48-A: Protection and improvement of envinoent and

safeguarding of forests and wildlife.

Article 48-A requires that, the State shall endeavtw protect and
improve the environment and to safeguard the ferestd wildlife of the

country.

This article was inserted by the 42nd amendmentlAZ6. It obligates
the State to endeavour to protect and improve th@@ment and to safeguard
the forest and wild life of the country. In M.C. Kta V. Union of India, it was
held that, “Art 39 (a), 47 and 48-A by themselves &ollectively cast a duty
on the State to secure the Health of the peoplprave public Health and

protect and improve the environmeht*”

The Supreme Court, in Paschim Banghakhet Mazdomit$and others
v. State of West Bengal and anotfi&rwhile widening the scope of Art: 21
and dealing with the government responsibility toyide medical aid to every
person in the country, held that in a welfare Stéte primary duty of the
government is to secure the welfare of the peoplee Paschim Banga

reiterates the position that the right to medieaVges is part of the right to life

122 Mehta V. Union of India (1987) 4 SCC 463; MC Meht. Union of India (regarding
emission standards for vehicles) (1999) 6 SCC 12.
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and the State has a duty to provide it either thinothe State machinery or

through the private secté*#*

Later in Paramand Kattara V. Union of India the rtanade only a
declaration that legal or procedural technicalitaanot stand in the way of the
doctor providing emergency medical care to accid@iims. Eventhough this
decision does not impose any positive obligatiordoctors of private hospital
to provide medical treatment to accident victinisyas an effective decision

for the enforcement of the right of pati&nt

In welfare State, it is the obligation of the Stiteensure the creation and
the sustenance of conditions (1996) 4 SCC Art Zioses an obligation on the
state to safeguard the right to life of evgmrson. Preservation of human
life is thus of paramount important&:***The effective enforcement of right to
health through writ jurisdiction is not at all asséle to common man because
of expensive cost of litigation.At the same time it could not be
implemented through the court as merely a Directireenciple of State

Policy!*® Right to life, which includes protection of thedfta and quality

123 paschim Banga Khet Mazdoor Samity v. State oftVBesmgal (AIR 1996 SC 2426 at
2429 para

124 State of Punjab v. Ram Lubhaya Bagga (1998) 4 STIC
125 ESC Ltd V. Subhash Chandra Bose (1992) 1 SCGt462.

126 Death of 25 Chained Inmates in Asylum Fire in TNre v. Union of India (2002) 3
SCC 31.

Supra note.75.

128 v/ikram v. State of Bihar (AIR 1988 SC 1782).
129 (1995) 3 SCC 42

1% AILR. 1989 SC. 2039

127
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medical aid, is a minimum requirement to enablees@n to live with human

»130-133

dignity.

Art: 47 of Indian Constitution “The state shall aed the raising of the
level of nutrition and the standard of living o$ ppeople and the improvement
of public health as among its primary duties. Thgpr8me court, while
examining the issue of the Constitutional rightrtedical aid under Art: 21,41,
and 47 of the Constitution of India in State of pbnV. Ram Lubhaya
Bagga®’, observed that the right of one person correlatits a duty upon
another individual, employer, government or autiyoriHence, the right of a
citizen to live under Art: 21 is an obligation dmetState. This obligation has
been reinforced through Art: 47, as its primaryydddo doubt, the government
is rendering this obligation through health centerg to be more meaningful

they must be within the reach the pedplé:®

Every citizen of this welfare State looks towartle State to perform
this obligation effectively in a number of waysclimding by way of allocation
of sufficient funds. State should evolve the neagsdegal machinery for
handling the issue relating to the matter of neglae or intentional negligence
from the part of hospital authorities, doctors adessory staff. These in turn
will not only secure the rights of its citizen taetr satisfaction but will benefit

the State in achieving its social, political andmamic goals.

131 ALLLR. 1987 SC. 994
1321989 AIR 2039, 1989 SCR (3) 997
133 people’s Union for Civil Liberties v. Union ofdia (1997) 1 SCC 301
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In addition to the Constitutional developments tirgernational
conventions and other obligations have a directachpn the Indian health
conditions, in view of India’s commitments to abidg and implement the
Treaty obligations and the ratifications made bywrider Article 51 of the

Constitutiont?612°

4.2 FUNDAMENTAL DUTIES

PART- IV-A of Indian Constitution deals with fundamal duties of

citizens.
Article 51- A: Fundamental duties:
It shall be the duty of every citizen of India-

To protect and improve the natural environmentudirlg forests, lakes,
rivers and wild life, and to have compassion feinig creatures. It shows that
every citizen is under the fundamental duty to gegbtand improve natural

environment since it is closely related to publieath.
4.3  CRIMINAL AND CIVIL LIABILITY IN MEDICAL NEGLIGE NCE

Medical malpractise occurs when a physician fads act as any
reasonable physician would have acted under the simcumstances. While a
doctor’s failure to meet this standard ‘negligentieé mere fact that the doctor
was negligent does not necessarily result in ligbiTechnically unsuccessful

surgery does not mean a breach of standard of*¢are

134 Mello MM, Chandra A, Gawande AA, Studdert DM. Magl costs of the medical
liability system. Health Aff (Millwood).2010;29:1861577
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The term “medical negligence” refer to wrongfulians or omissions of
professionals in the field of medicine, in pursait their profession, while
dealing with patients. It is not a term defined&ferred to anywhere in any of

the enacted Indian lawg,

The consequences of legally cognizable medicaligemgte can broadly
be put into three categories: (i) Criminal lialyit(ii) monetary liability, and

(i) disciplinary action

Criminal liability can be fastened pursuant to t@visions of the
Indian Penal Code, (“IPC”), which are general inun@a and do not provide
specifically for “medical negligence.” For instancBection 304A of IPC
(which deals with the death of a person by any mshegligent act and leads
to imprisonment up to 2 years) is used to deal Witth cases of accidents
caused due to rash and negligent motor vehicleindriand also medical
negligence leading to the death of a patient. @iyil other general provisions
of IPC, such as Section 3374 (causing hurt) and 388using grievous hurt),

are also often deployed in relation to medical iyegice cases.

Civil liability, i.e., monetary compensation can fastened under the
general law by pursuing a remedy before appropgaté court or consumer
forums. An action seeking imposition of the civalility on the erring medical
professional is initiated by dependents of the dsed patient or by the patient

himself (if alive) to seek compensation

135 Jena AB, Seabury S, Lakdawalla D, Chandra A. Malice risk according to physician
specialty. N Engl J Med. 2011;365:629-636. (PagelBR)
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Another consequence of medical negligence couldnbihe form of
imposition of penalties pursuant to disciplinaryi@at. Professional misconduct
by medical practitioners is governed by the IndMadical Council (IMC)
(Professional Conduct, Etiquette, and Ethics) Ragais, 2002, made under

IMC Act, 1956°°,

Medical Council of India (MCI) and the appropriatate Medical
Councils are empowered to take disciplinary actdrereby the name of the
practitioner could be removed forever or be suspdndProfessional
misconduct is, however, a broad term which may ay mot include medical

negligence within its fold.

The line between civil liability and criminal lidhy is thin, and no
sufficiently good criteria have yet been devised tye Supreme Court
providing any clear and lucid guidance. The Supreédoairt in Dr. Suresh
Gupta v. Govt. of NCT Delhi put the standard fastéaning criminal liability on
a high pedestal and required the medical negligetocebe “gross” or

“reckless.3313°

Mere lack of necessary care, attention, or skillsvedserved to be
insufficient to hold one criminally liable for negénce. It was observed in Dr.

Suresh Gupta that mere inadvertence or simply & wla certain degree of
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care might create civil liability but will not beuSicient to attract criminal
liability **°.

In this case, a young man was stated to have diedgdthe simple
procedure for nasal deformity for “not introduciagcuffed endotracheal tube
of proper size as to prevent aspiration of bloodmfrthe wound in the
respiratory passage,” and the prosecution underodBe®04A IPC was quashed
by the Supreme Court setting aside the order ofHigh Court which had
declined to quash the prosecution. The soundnetisofiew of the Supreme
Court was subsequently doubted considering thatdwgross” is absent in

Section 304A IPC and that different standards cabeaapplied for actions of

the negligence of doctors and others.

Consequently, the matter was placed for recondiderbefore a bench
of higher strength Three judge bench (bench stheimgDr. Suresh Gupta was
two) in Jacob Mathew v. State of Punjab on a reidenation endorsed the
approach of high degree of negligence being theequasite for fastening
criminal liability as adopted in Dr. Suresh Gupagd it was observed that “In
order to hold the existence of criminal rashnessrimninal negligence, it shall
have to be found out that the rashness was of aubfgree as to amount to
taking a hazard knowing that the hazard was of sudegree that injury was
most likely imminent.” Supreme Court observed tiat subject of negligence

in the context of medical profession necessariljsdar a treatment with a

1% Rovit RL, Simon AS, Drew J, Murali R, Robb J. Mesurgical experience with
malpractice litigation: an analysis of closed claiagainst neurosurgeons in New York
State, 1999 through 2003. J Neurosurg. 2007;108:1104.
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difference. In this case, an aged patient in araacded stage of terminal cancer
was experiencing breathing difficulties and the gty cylinder connected to
the mouth of the patient was found to be emptytH&time replacement could
be made, the patient had died. Supreme Court g #se judgment of the

High Court and held that the doctors could not timioally prosecuted®®*3°

It would not be surprising if different benchestbé Supreme Court in
the above facts were to arrive at different conohs High Courts in both of
the above cases, i.e., Dr. Suresh Gupta and Jaedhel surely held views
different from that of the Supreme Court. The aagtprinciples sometimes do
pose difficulty in their application to facts, mudike in the practice of

medicing>®13°

The criminal liability and civil liability are noéexclusive remedies and
for the same negligence, both actions may be dlaildNeither the very
highest nor a very low degree of care and competgriged in the light of the
particular circumstances of each case is whataWweréquires,” as the standard
of care from a doctor. It has been held by the tsatiat in the cases of medical
negligence, Bolam test is to be applied, i.e.,rfidtad of the ordinary skilled
man exercising and professing to have that speskil,” and not of “the

highest expert skill.” This is applicable to bottiggnosis” and “treatment.” It

137 Jacob Mathew vs State Of Punjab & Anr on 5 Aug2@05
138 (2004) 6 SCC 422

139 Epstein NE. It is easier to confuse a jury thanvince a judge:the crisis in medical
malpractice. Spine (Phila Pa 1976). 2002;27:242824
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is noted that the Supreme Court has now obsernwddlrd to reconsider the

parameters set down in Bolam t&8t-*

Every hospital cannot be expected to have statbeoart facilities and
be fully equipped with the latest inventions andhteques. Sometimes, it
becomes difficult to prove that certain equipmemtsvgenerally available or
not considering that there is no central or redio@eord of equipment used by

medical professionals or hospitaf§?’

4.4  LIABILITY OF HEALTH PROFESSIONALS
a. Structure of Liability:

The legal principles which we have considered idiclg the duty,
standard of care and causation, in general applglltdealth professionals
irrespective of whether they work in private hoapibr government run

hospital or practice privately and independently.

The general practitioners, who are not employedthry state, are
independent contractors. They render or providengry health care for

consideration or free of charge in case of chdethlospital. Yet, the general

140 Epstein NE. A review of medicolegal malpractioé&ssinvolving cervical spine: what can

we learn or change? J Spinal DisordTech. 2011;22915
141 Daniels AH, Ruttiman R, Eltorai AEM, DePasse Bvea BA,Palumbo MA. Malpractice
litigation following spine surgery.J Neurosurg SpiR017;27:470-475.
192 Daniels EW, Gordon Z, French K, Ahn UM, Ahn NUeRew of medicolegal cases for
cauda equina syndrome: what factors lead to anrselveutcome for the provider?
Orthopedics. 2012;35:e414-e419.
Agarwal N, Gupta R, Agarwal P, et al. Descriptagalysis of state and federal spine
surgery malpractice litigation in the UnitedStat8pine (Phila Pa 1976). 2018;43:984-
990.
Elsamadicy AA, Sergesketter AR, Frakes MD, Lad B&view of neurosurgery medical
professional liability claims in the UnitedStatdkeurosurgery. 2018;83:997-1006.
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principles of law governing the tortious liabiligpply to all the health carer. In

other words, the Bolam test applies to health caree
The following tortuous liabilities can be classtfimto two categories, namely
(a) Individual liability and (b) Institutional ordspital liability.

Individual liability of the medical practitioneriaes where the injury or
damage is caused by the negligent conduct. Thecaledchan is bound to
compensate the victim or the family of the victimtioe patient whose death is
caused by his wrongful, neglect or defililt Even the executors,
administrators, heirs or representatives of angasied medical practitioners
are liable to pay compensation for any wrong conaaiby the deceased in his

life time and for which he would have been subjgdtean action.

For the negligent acts like a medical professioadipspital/health care
centre or nursing home can also be made liablis. dalled health ‘corporate
liability’ or ‘institutional’ liability.

This kind of liability is of two folds namely, i)rpnary/direct liability

and ii) vicarious liability.
b. Primary liability

Where the negligence claim is targeted at the ozgton or
administration of the hospital, such claims areveased as direct liability

claims against the hospitdf€.

145 gection 14 of the Fatal Accidents Act 1855
146 Supra note 37 at p. 47

The National University of Advanced Legal Studies 80



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

Vicarious liability is an exception to normal legptinciples under
which individuals are usually liable only for thewn actions and not for those
of others. Where a health carer is held liabletleracts of another because of

some relationship like employer and employee iedavicarious liability.’
c. Personal Liability of Doctors

Liability of doctor for negligence in failing to excise proper care and

diagnosis**’

In Wood Vs. Thurston a drunken man was broughh¢odasualty ward
of a hospital with a history of having been run robg a motor lorry. The
surgeon did not examine him as closely as the iagéred and even failed to
use his stethoscope which could have enabled haorstmver the patient’s true
condition. In addition to this, he permitted thei@at to return home who after
a few hours died. The surgeon was held guilty gfligence in failing to make
a proper diagnosis. Edler vs. Greenwich vs. Degtfidospital (1951) The
Times March 7, the court observed that the doctas Wiable for failure to

diagnose appendicitis.
d. Liability of doctor for error of judgments:

The courts have adopted on approach of extreméocaatdetermining
liability of a doctor for medical malfeasance. Meneer of judgment does not
necessarily impose civil liability on the practitier unless it is shown that he

has fallen short of reasonable medical care. #rgued that it will be doing

147 1953 C.L.C. 6871.
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disservice to the community at large if the coudrevto impose liability on

doctors and hospitals for everything that happergotwrong*®**°

In Dr. Ravindra Gupta and others vs. Ganga Devi@hdrs (1993) 3
CPR 255 it was observed that a mistaken diagnasiaot necessarily a

negligent diagnosi&?’

Liability of a doctor for not advising the patietd approach a better

equipped hospital:

In Ram Biharilal vs. Shrivastava the operation tteeavas under repair.
There were no facilities for oxygen and blood tfas®ns, there was no
anaesthetist and some life saving drugs was nolala Pipettes (tubes) for
testing blood were broken, the saline apparatusneag order and there were

only two staff nurses for a 28 bed hospital.

In these circumstances, the court observed thatdaor should not
have undertaken such a major operation in a hospitech was lacking basic
facilities. He should have advised the petitiore@pproach another hospital
which had all the facilities including specialisi$ie doctor, therefore, failed in
his duty of care in undertaking the operation withdaking necessary

precautions>*

148 Lord Denning, in Roe vs. Ministry of Health 1954 ER 131.
149 AIR 1969 SC 128.

%0 1976 78 D.L.R. (3d) 588

131 AIR 1985 MP 150
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4.5 INSTITUTIONAL LIABILITY

In Hillyer Vs. Governors of St. Bartholomew’s Hotgdithe question
arose for the consideration of the court was whethe hospital was liable
primarily for the injury caused to the patient e tsurgeons and anaesthetist
during the course of operation. It was held that $hrgeons and anaesthetists
were not servants as they are professionals andawtd by the directions as
to the manner of performance of their work, themefoas regards these
professionals, hospital does not undertake to tteatpatients through the
agency of the surgeon or anaesthetist, but to peate services of the surgeon

and the anaesthetist.

Only the duty undertaken by the hospital is to eiserdue care and skill
in selecting them and not to ensure that they wou be negligent in
treatment. This case makes it clear that the halspites a duty to exercise due
care in the selection and appointment of its staéluding the consulting
doctors/surgeons. It shows the primary liabilitytlod hospital cannot be linked
with the persons exercising professional skill aade, rather primary liability
Is limited to secure the services of the healthfgesionals, and provide

provisions of proper facilities and appliancés.

152 (2004) 6 SCC 422
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4.6 VICARIOUS LIABILITY

A hospital can be held vicariously liable on numerogrounds on
different occasions. Several High Court Judgmenésehheld hospitals
vicariously liable for damages caused to the ptidy negligent act of their

staff 153-162

In one judgment of the Kerala High Court in JoségphPappachan V.
Dr. George Moonjerly [1994 (1) KLJ 782 (Ker. HC)h support of the
following effect stated that “persons who run htapare in law under the
same duty as the humblest doctor: whenever thegpaecpatient for treatment,
they must use reasonable care and skill to easeofims ailment”. The
hospital authorities cannot, of course, do it bgniselves; they have no ears to
listen to the stethoscope, and no hands to holduhgeon’s scalpel. They must
do it by the staff which they employ; and if thetaffs are negligent in giving
treatment, they are just as liable for that negloge as anyone else who

employs other to do his duties for him,

153 (1909) 2 KB 820, cited in Bournhill, Mobilia ar@lifford E. Elias, “The Law of Medical
Liability”, the West Publishing Company, Minn, 1995 192

Ramaswamy lyer’s Law of Torts 8th edition P. 521

155 (1942) 2 KD 293; (1942) 2 All ER 237.

%% 1951 All ER 574.

157 (Trehan S.P. and Debashish Sankhari, MedicakBsainal Patient and the Law, TILEM,
NLSIU (2nd edition, 2002) p. 45).

158 (1954) 2 QB 66.

159 AIR 1998 SC 189; (1998) 4 SCC 39
189 (1998) 1 CPR 39 (Ker).

161 (1998) 1 CPR 165 (Cal)

182 |n Sharifabi I. Syed Vs Bombay Hospital and MetliResearch Centre 1998 CCJ 1106
(Mah) the hospital was vicariously held liable taypcompensation for suffering of the
patient due to wrong report of MRI.

154
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In another judgment by the Madras High Court in dyaaDutta v.
Apollo Hospitals Enterprises Ltd. [2002 ACJ 954 @M&C)], it was held that
it was the hospital that was offering the medicaivies. The terms under
which the hospital employs the doctors and surgeesbetween them but
because of this it cannot be stated that the hadsgmnnot be held liable so far
as third party patients are concerned. It is exguedtom the hospital, to
provide such a medical service and in case where tis deficiency of service
or in cases, where the operation has been donegeetly without bestowing
normal care and caution, the hospital also mudtdie liable and it cannot be
allowed to escape from the liability by statingtthi@ere is no master-servant
relationship between the hospital, and the surged performed the

operation.

The hospital is liable in case of established megice and it is no more
a defense to say that the surgeon is not a seevapioyed by the hospital, etc.
In another judgment by the National Consumer RedteSommission in case
of Smt. Rekha Gupta V. Bombay Hospital Trust & A2003 (2) CPJ 160
(NCDRC)], related to negligence of a consultant tdgcthe Commission
observed that the hospital who employed all of thvematever the rules were,
has to own up for the conduct of its employeesatinot escape liability by
mere statement that it only provided infrastrudtuiacilities, services of
nursing staff, supporting staff and technicians d&mat it cannot suo moto
perform or recommend any operation/ amputation. Amil including

consultant doctor’s consultation fees are raisedhleyhospital on the patient
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and it deducts 20% commission while remitting fdesthe consultant.
Whatever be the outcome of the case, hospital d¢amhisown their

responsibility on these superficial grounds.

The hospital authorities are not only responsilole their nursing and
other staff, doctors, etc. but also for the andstseand surgeons, who practice
independently but admit/ operate a case. It doésnatter whether they are
permanent or temporary, resident or visiting caiasu, whole or part time.
The hospital authorities are usually held liable tfee negligence occurring at
the level of any of such personnel. Where an opmeras being performed in a
hospital by a consultant surgeon who was not inleyngent of the hospital
and negligence occurred, it has been held thatag e hospital that was
offering medical services. The terms under whick ttefendant hospital
employs the doctors and surgeons are between th#nbdzause of this it
cannot be stated that the hospital cannot be haddel so far as third party
patients are concerned. The patients go and getsélees admitted in the
hospital relying on the hospital to give them matiservices for which they
pay the necessary fee. It is expected from theitabsip provide such medical
service and in case where there is deficiency ofige or in cases like this
where the operation has been done negligently witbestowing normal care

and caution, the hospital must also be held liable.

In State of Rajasthan Vs. Vidyavati, the Supreme&rCobserved that
the State is vicariously liable for the tortioussaaf its servants or agents which

are not committed in the exercise of its sovereigmctions. The issue is,
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whether providing or undertaking medical care tiglouhe primary health
centre constitutes sovereign function of the $tatérhe Supreme Court in
Achutrao Haribhau Khodwa Vs. State of Maharasfitivhile overruling the
judgment of the High Court makes it clear that thgh court has erred in
arriving at conclusion that maintaining and runna@ospital was an exercise
of the state’s sovereign function. Disapprovingstiine of thought, the
Supreme Court pointed out that running a hospitalai welfare activity
undertaken by the government, but is not excluimetion or activity of the
government so as to be classified as one whichdcbal regarded as being
sovereign power of the state. The state would lsarmusly liable for the
damages payable on accounts of negligence of d®doand other employees.
Applying this principle, the Supreme Court held #tate of Haryana liable for
negligence of the doctor in a Government Hospital performance of

sterilization operation resulting in birth of anwamted child.

Like a private employer, the state is liable to pampensation for
negligence of its medical practitioners who havengutted the wrong in the
course of their employment as a public servant. éier, the state is not
vicariously liable for negligence committed by Meali Practitioners of
Government hospitals in course of their privatecfica or beyond the course

of their employment as public officers.

The court referred its earlier decision in Kasalid case (AIR 1965 SC

1039) wherein it was noticed that in pursuit of thelfare ideal, the

183 AIR 1962 SC 933.
164 (1996) 2 SCC 634; (1996) 4 CTJ 950 (SC)
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government may enter into many commercial and adleévities which have
no relation to the traditional concept of governinactivity in exercise of its
sovereign function, similarly, running of a hospitahere the members of the
general public can come for treatment, cannot garded as being an activity

having a sovereign charact&r:*®°

4.7  LIABILITY OF DOCTORS / HOSPITALS IN LAW OF CON TRACT

Actions of medical malpractice are primarily acsdmased on the tort of
negligence. This is because for majority patieh&sd is weak factual basis in
contract. Most patients receive treatment in tlagestun hospitals and as such
there is no direct contract between the governnhespital patient and his
treating doctor. Whereas, when a patient approachegrivate health
professional for medical care, the relationshipMeenn the hospital and the
patient is one of contractual in nature. The pavaatient is entitled to sue his
medical practitioner concurrently in tort and cawtr although has not entered
into a strictly defined contract with expressly tten terms governing the
agreement for medical case. It has been suggek&tdtiiere is a contract
between a patient and his practitioner even whenrtadical care is availed of

the state run hospitaf’

165 |d
166 AR 1965 SC 1039

87 Rodney Nelson-Jones and Frank Burton, Medicallityence, Case Law, (2nd Edition
1995) Butterworths, p. 26).
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Unlike the Constitutional law and law of Torts, tlaav of Contract is based

upon rules of agreement between the parties faideration***"

The scope of liability of the health professionalr fthe breach

contractual is very limited in comparing with latorts.

The suit is not maintainable unless the plaintiiyes that he availed of
service of the defendant health carer for constaeraNo suit can be brought
in the civil court for remedies under the law ofnttact without hiring the
service for consideration. Any patient or his leggiresentative is competent
to sue the professional. The procedure followedannataka shows that the
suit value of which less than 25,000/- shall bediin the court of small causes
within whose local limit the cause of has ariserhafé the value of the suit
exceeds Rs.25,000 but does not exceed Rs.50,d80ni#hin the jurisdiction
of the civil court (junior division). If the valuexceeds Rs.50,000/- the suit
should be filed in the civil court senior divisioAppeal lies to the District
Court from the order passed by the trial court. Bwgpreme Court is the
highest appellate tribunal in the hierarchy of tmal court under the law of

contract.

4.8 ACTION TAKEN AGAINST HEALTH CARE PROFESSIONALS
IN MEDICAL NEGLIGENCE CASES

Health care professionals have a chance to facddlmv mentioned

actions if such a case is filed against medicaligegce.

168
Id.
169 (1994) 112 D.C.R. (4th) 257 (Out. Ct., Gen. Div.)
170 Reynolds vs The Health First Medical Group (2009pd’s Rep. Med.240.
1 Consumer Unity Trust Society vs State of Raja§iBR 241 1991 (NCDRC).
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a) Compensatory action: seeking monetary compensation before the Civil

Courts, High Court or the Consumer Dispute Redidsseum under the
Constitutional Law, Law of Torts/Law of Contract carthe Consumer

Protection Act.

b) Punitive action: filing a criminal complaint against the doctor endhe

Indian Penal Code.

c) Disciplinary action: moving the professional bodies like Indian Medical

Council/State Medical Council seeking disciplinaagtion against the

health care provider concerned.

d) Recommendatory action: lodging complaint before the National/State

Human Rights Commission seeking compensation.

4.9 PATIENT RIGHT TO MOVE THE APEX COURT AND HIGH
COURTS

Any person whose rights have been infringed canaribve Supreme
Court under article 32 of the Constitutitd:}’® The court has liberalized

traditional rule that “only a person who has suwdteinjury by reason of his

legal right or interest is entitled to seek judicedress.

172 pdopted from Legal frame work for health cardridia, edited by Prof. S.K. Varma, ILI,

2002, Lexis New Butterworths, New Delhi, P. 13

Adopted from Legal frame work for health cardridia, edited by Prof. S.K. Varma, ILI,
2002, Lexis New Butterworths, New Delhi, P. 13

17 It was in Rudul Shah V State of Bihar (AIR 1983 $086) in which the Supreme Court
for the first time set up an important landmarkndian Human Rights Jurisprudence by
articulating compensatory relief for infraction Afticle 21. Since then the court started
awarding monetary compensation as and when theieme of the court was shocked.

7% AIR 1998 Journal 154

176 D.K. Basu V State of Best Bengal AIR SC 610 & 62
17 Article 32 (2) of the Constitution of India.

178 Article 226 of the Constitution.

173
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The Supreme Court has enlarged the rights of agizender which any
person or group of person or public spiritual indinal may move the Supreme
Court or High Court for the enforcement of fundataémights of people who
are unable to approach the court due to theienifity or social or economic

condition.

The Supreme Court shall have power to issue dinestor orders or
writs, including writs in the nature if habeas amspmandamus, prohibition,
guo-warrants and certiorari, whichever may be gmpate, for the enforcement

any of the rights conferred by this part.

Similarly, one can move the High Court by apprdjerigroceedings for
the enforcement of the rights conferred and guasgthtunder the constitution

and other laws.

4.10 GUIDELINES FOR DOCTORS, WHEN AN INJURED PERSON

APPROACHES HIM
)] Duty of a doctor when an injured person approachelim:

Whenever, a medical man is approached by an injoeesbn, and if he
finds that whatever assistance he could give isealty sufficient to save the
life of the person, but some better assistancecessary, it is the duty of the
man in the medical profession to see that the pemsaches the proper expert

as early as possibté&’

179 AIR 1989 SC 2039
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i) Legal protection to Medical practitioners:

Where a doctor proceeds with treatment to an idjuveo appears or is
brought before him, does not amount to breachefdtv of the land. The court
has attempted to resolve conflict of duties of doxtand police officers
pertaining to investigation of the case. Invest@atlgency cannot supercede

the professional obligation of doctbfs
i)  No obstacle on medical practitioners fromattending injured persons:

There is no legal bar or impediment on the parnetlical professional,
when he is called upon to attend an injured pemseading his medical
assistance immediately. The sincere attempt teeprahe life of person is the
top priority of not only medical professional bugs@of the police, or any other
citizen who happens to be connected with the maitewvho happens to notice

such an incidenf®,

iv) Prevent harassment of doctors:

Unnecessary harassment of the members of the nhquiciessional
should be avoided. They should not be called to ploéce station to
unnecessarily interrogation or for the sake of fities. The trial courts
should not summon medical men unless the evidenceaessary, even if he is
summoned, attempt should be made to see that themthis profession are
not made to wait and waste time unnecessarily|laWecourts have to respect
for the men in the medical profession. The Supr@uaert attempts to remove
apprehension that prevents medical men from digom@grtheir duty to a
suffering person.
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411 DAMAGES AND AWARD OF COMPENSATION

Once the plaintiff has proved that breach of dutg &das shown that
damage has resulted from that breach, the coulfpwaceed with examining
the award of damages. However, not every type &6 End expense will be
recoverable. If the court arrives at the conclusiat the risk of damage which
has occurred was too remote and it can not reaboriakeseeable, such
damages are not recoverable. The assessment ofyeansgmbased upon the
principles and methods of calculation evolved ia kws of contract and tort.
However, there is vital difference in the princgpkgpplied to the assessment of

damages in actions for tortious or contractualiligb
Types of damage¥° %!
In a case for personal injuries, damages are diviicl® two categories:

1) Special damages and

i) General damages

Where inexact or unliquidated losses are competidagean award of
damages what is known as ‘general damages.’ Thigdas the non-pecuniary

losses which are compensated under the heads ofgoal suffering, loss

180 |n Ballantine vs Newalls Company Limited (2001¥IR 25, it was held that a person
who suffers mental anguish can recover compensatamilarly, a person who is
physically or mentally incapacitated by his injgris entitled to be compensated for the
anguish (H West vs Shephard (1964) AC 326).

In assessing damage for the loss of amenities, cthet generally take into the
consideration: dependence of the injured on thp bkbther in his daily life (Heaps vs
Perrite Limited (1937)2 All ER 60), the inabilitp tookafter (Rourke vs Bouton, The
Times, 23rd June 1982), sexual impotency (Cook\vsidr (1970)1 WLR 774), inability
to lead life which injured used to lead ( Owen w&es (1936)1 KB 192) and loss of
prospects of marriage ( Harris vs Harris (1973)otls Rep 445).

181
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amenity, future losses of income or profits andifeitexpenses such as care and
accommodatiofi* %

Whereas, ‘Special damages’ are those losses arnehsap that have
actually been incurred and which can be calculatiti reasonable precision at
the date of trial, they normally comprises spedigses of income such as loss
of earnings or profits which arise as a resulth@d plaintiff being unable to
work because of the injury and also specific expsrikat have been incurred
because of the tort or breach such as medical egpeitravel expenses, the
cost of nursing care and attention. It has beegestgd that classification of
damages are important for pleading and procedusapgses and for the
purpose of determining the appropriate rate ofr@gieonly.

iil) Aggravated and exemplary damagesOften a question which arises in the

issue of medical negligence is, whether the coart award aggravated and
exemplary damages for the injuries caused by tlotods conduct. Where the
conduct of the defendant is so outrageous and atetivby malice, additional

compensation of what is known as aggravated danwagebe awardetf?
After the emergence of the consumer protectionI®886, the consumer
can seek remedy by filing a simple complaint agathe professional for

monetary compensation in the consumer forum. Theseit is appropriate to

82 In Nutbrown vs Sheffield Health Authroity (1993Med. LR 187, the court awarded
damaged on basis of the age and future prospetie plaintiff.

In British Transport Commission vs Gourley (19%6)C. 185, it was viewed that the
injured claimant is entitled to recover damageseispect of loss of wages, salaries and
fees as result of incident.

184 |n Cutter vs Vauxhall Motors Limited (1971)1 QR8} it was observed that the plaintiff
was entitled to recover his medical and other egpensuch as traveling costs,
accommodation charges etc., Rialas vs Mitchelg Times, July 17, 1984, the court held
that medical and other expenses is part of the@mamages.

183
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examine the accountability of the medical profesaiounder the Consumer

Protect Act 1986.
412 CONSUMER PROTECTION ACT 1986
Patient as consumer*> 1%’

In order to comply with the definition of ‘consuriea person should
have hired or availed of any services for a comsiiten. The element of
consideration serves as a test to determine whatlpatient is a consumer or
not. Although the question of consideration coosts an important criterion,

nowhere in the Act, the term has been defined.

185 See section 4 (1) of the CPA 1986.

18 Dr. Baidyanath Chaudhary, Medical Negligence-tibos liability and the recent trends

in India, CILI 2002, Vol. XV, p. 149)

Sudharani Srivastava, Consumer Protection andddeBrofession, AIR 1995, Journal

p. 155

8 |n Dr. A.S. Chandra vs. Union of India, a DivisiBench of the High Court held that the
persons availing of medical services for considenatn private practitioners, private
hospitals and nursing homes are ‘consumers’. HowevBivision Bench of the Madras
High Court has taken a different view in Dr. Subaamn vs. Kumaraswamy where it had
been held that the services rendered to a patjeatrbedical practitioner or by a hospital
by way of diagnosis and treatment, both medicimal surgical, cannot be considered to
be a ‘consumer’ within the meaning of Section 2{Lif the Act.

189 (1992) 1 Andhra Law Time 713.

1% B, Shekar Hedge vs. Dr. Sudharshan Bhattacharyandther, (Dr. Neeraj Nagpal,
Compendium of CPA Medical judgment (1st edition @9%ol. 1, p. 93); Consumer
Education and Research Society vs. Dr. Ratila BelRtbid), the State Commission of
Gujarat has taken the view that the surgeon and\tia@sthetist having been rendering
“personal service,” Commission has no jurisdictiorentertain any complaint against the
category of such persons
Saraf D.N, Law of Consumer Protection in India9Q$.136.

1 Sowbhagya Prasad vs. State of Karnataka (1994LPR 140) the State Commission
dismissed complaint filed against the governmeaa doctor on the ground that service
rendered in the government hospital free of charge not a service

1921992 (1) CPR 44.

193 (1992) 11 CRR 155

194 B.S. Heggade vs. Sudhansu Bhattacharya (1993FP11388 (NC).

% AIR 1992 Journal 151

191996 JILI, Vol. 3 P. 384.

197 1996 SCJ Vol. 1, p. 16.

187
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The absence of definition give rises an occasicargoie whether or not
the consideration so vital for invoking the jurisithon of the consumer forum.
The literal interpretation of the definition shotst a person who wants to fall

within the definition must satisfy three conditions

A) The service must be hired by him;

B) The service should have been rendered to him;

C) For hiring service, he must have paid or proohieepay consideration

If services are rendered free of charge, it cabedtire. If a patient gets
free medical treatment in a governmental hospitah @ny charitable hospital,

without payment, is not a ‘consumer.’

On the other hand if he obtains services or awditaedical facilities on
payment basis in a private hospital or nursing hamelinic whether run by
the Government or charitable institute, he is an&oner,” and therefore can
invoke remedies provided in the Act by lodging amptaint before the

appropriate forunt®

The implication of the National Commission emerges medical

services are of two folds naméfy,

a) Services rendered by government hospitals, dgctwursing home and

dispensaries and

198 B.C. Joshi vs. Dr. Sandeep Kumar & others (2@02PJ 125 where the state commission
dismissed the complaint alleging negligence intineat of a child in a government
hospital free of charge; Smt. Vinod Kumari Sriniteas vs. Hindustan Aeronautics Ltd
and another (1 (2003) CPJ 246), the State Commisdieerved that as no consideration
is charged from patient for the medical servicestly government dispensary, the
complainant could not be a consumer in the CP Act.
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b) Services rendered by private hospitals, pracigrs and nursing homes.
Services rendered by government hospitals

The decision of the National Commission was veheipeniticized by
the consumer activists who pointed out that in aadist state, services are
rendered by the state out of the resources cotletem the people, if
according to the constitution India is a socia$isite, the people availing of
services provided by the state be considered agssthiring for consideration
and not the free of charge under the CP Act or, éiseould be denial of the
very foundation of the constitutional philosopf{y/°°If a patient approaches a
government hospital and gets wrong treatment otasusnjury due to the
negligence of the doctor, no complaint can be mdmxause service is

provided free of charge.
Services rendered by private medical practitionerand hospitals

Where a doctor makes available his services tonpiateusers for a
consideration, the service will come under the mwvof the Act; it is not a
contract of personal service. In Arvind Kumar HifaktShah Vs. Bombay
Hospital Trust a complaint was lodged against thespital regarding
carelessness and negligence while treating a pattewas alleged that after
the operation, the wound was continually bleedmg;senior doctor attended
upon him, as a result of continuance bleeding thgept had died. The

Commission that accepted the complaint directedoftyosition party to pay

199 Sowbhagya Prasad vs. State of Karnataka (1994CRPR 140) the State Commission
dismissed complaint filed against the governmeaa doctor on the ground that service
rendered in the government hospital free of charge not a service
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compensation for deficiency in rendering servicewidver, the question is
whether the fee paid to a medical practitioner dperation includes post-
operative care also? It has been held that “in faes paid to a medical

practitioner for operation included post-operatiaee™®*'%4

It is now crystal clear that, according to the aoner forums, the
services rendered by the private medical pracgtisnhospitals and nursing
homes are services within the meaning of the servitder section 2(1)(0) of
the Act and they are not services rendered une@ecdhtact of personal service

but are services of professional nature.
Service for consideration:

Service rendered to a patient by a medical praogti (except where the
doctor render service free of charge to every pate under a contract of
personal service) by way of consultation, diagnosis treatment, with
medicinal and surgical, would fall within the ambit ‘service’ as defined in

section 2(1) (o) of the Act?>%**
Contract of personal service and contract for pebservice???

A ‘contact of personal service’ has to be distispeid from a ‘contract
for personal service.” In the absence of a relatigm of Master and servant
between the patient and medical practitioner, #éreice rendered by a medical

practitioner to the patient cannot be regarded easice rendered under a

20 pPravin Sharma vs. State of Punjab, Dr. Thirthgagd 1 (1997) CPJ 571
21 Shashikala vs. Command Hospital (Air Force) atite€ (2005)2 CPJ

22 Frankline CA, Modi’'s Medical Jurisprudence andxitology, (ed.) Tripathi (p) Ltd.
1988, p. 503.
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‘contract of personal servidd®® Such service is service rendered under a
‘contract for personal service’ and is not covelogdexclusionary clause of the

definition of ‘service’ contained in section 2(1)g€the Act'®**

Service rendered free of charge

Service rendered free of charge by a medical pi@otir attached to a
hospital nursing home where such services are reddiee of charge to
everybody, would not be “service” as defined intimec2(1)(0) of the Act. The
payment of a token amount for registration purpmdg at the hospital/nursing

home would not alter the positi§i*®
Free service rendered at Non-government hospital

Service rendered at a non-government hospitalimgiisome where no
charge whatsoever is made from any person avah@gervice and all patients
(rich and poor) are given free service is outslhue gurview of the expression
‘service’ as defined in section 2(1)(o) of the AGhe payment of a taken
amount for registration purpose only at the hospaaoring home would not

alter the positiort®®
Service for charge at Non-government hospital

Service rendered at a non-government hospitalimgirsiome where
charges are required to be paid by the persondimyauch services falls
within the purview of the expression ‘service’ afided in section 2(1) (o) of

the Act!®°
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Service rendered free of charge and for charge atdh-governmental hospital

Service rendered at a non-government hospitalimgiréiome where
charges are required to be paid by persons whanaaeposition to pay and
persons who cannot afford to pay are renderedcefkee of charge would fall
within the ambit of the expression ‘service’ asided in section 2(1) (o) of the
Act irrespective of the fact that the service isdered free of charge to persons
who are not in a position to pay for such serviéegse service would also be

“service” and the recipient a “consumer” under Atoe.***
Free service at Government hospital

Service rendered at a Government hospital / heatire / dispensing
where no charge whatsoever is made from any pergailing the services and
all patients (rich and poor) are given free servige outside the purview of the
expression ‘service’ as defined in section 2(1io)he Act. The payment of a
token amount for registration purpose only at thspital/nursing would not

alter the position.
Free service and service for charges at Governmehbspital:

Service rendered at a government hospital/healtfitredelispensary
where services are rendered on payment of chargkslao rendered free of
charge to other persons availing such services dviall within the ambit of
the expression ‘service’ as defined in section ®)10f the Act irrespective of
the fact that the service is rendered free of ahéwgersons who do not pay for
such service. Free service would also be “servieatl the recipient a

“consumer” under the Act?
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Free service upon insurance policy:

Service rendered by a medical practitioner or heBpursing home
cannot be regarded as service rendered free ojehiéithe person availing the
service has taken on insurance policy for mediaet evhere under the charges
for consultation, diagnosis and medical treatmeatlarne by the insurance
company and such service would fall within the analbi‘service’ on defined

in section 2(1) (o) of the Act.
Implications of the ruling

For the purpose of applicability of the Act, medigaactitioners,
government hospitals/nursing homes and private itatsfmursing homes can

be broadly classified into three categori&s:>

a) Where services are rendered free of charge do/keedy availing the said

services.
b) Where charges are required to be paid by evergeailing the services and

c) Where charges are required to be paid by perawaging services but

some persons who cannot afford to pay are rendeneite free of charges.

No difficulty exist in respect of first two categes, because, doctors
and hospitals who render service without any champatsoever to every
person availing service would not fall within thenlait of the ‘service’ u/s
2(1)(o) of the Act. So far as second category corex wherein the service is
rendered on payment basis to all the persons,woeyd clearly fall within the

ambit of section 2(1)(o) of the Act. The third agaey of doctors and hospitals
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do provide free service to some of the patientstbatbulk of the service is

rendered to the patients on payment basis.

So far as patients are concerned, the ruling ifalims at classification

of patients into (a) paying patients, (b) non-pgypatients.

The patients of the first category are consumerghe event of any
deficiency in the performance of medical servidee tggrieved party can
invoke the remedies provided under the Act by dilem complaint before the
consumer forum having jurisdiction to grant relig¥hereas, the patients of
second category (except the patient of the thitdgmay of hospitals) are not
consumers, for the obvious reason of availing sesvifree of charge. It has
been criticized that if a patient goes to a govemnirhospital or charitable
hospital or even a private hospital where no feehsrged and sustains injury
due to the wrong treatment or negligence of thepitalgdoctor no complaint
can be made. The consumer forum cannot entert@ionglaint against the

government hospital and the hospital which provides service to the people.

Does it mean where there is charity, there candeegligence or no
accountability for negligence under the CPA 198@, the lives of crores of
people who cannot afford expensive treatment atntkecy of charitable or

government hospitals or dispensaries have no mganin

The SC observation goes to show that a servicetiarservice if it is
given free of cost. This is against the generalonothat medical services are
whether money is paid or not. All doctors, inclwglithose in government or
charitable hospitals must be sued for compensationinjury caused by
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negligence. In the Law of Torts, the hospitals loyrstate are vicariously liable
for the act of doctors, in the same way; hospisalsuld be made amenable to
the consumer forum irrespective of the element idenation. It would be a
violation of the right to life if law gives licence doctors to indulge in
negligence with no liability for injuries caused ieh discharging free

service?320°

Immunity of Government Doctors from the judicial sautiny
Army doctors and hospital

It was argued that the complainant’s wife died oooant of negligence
in the treatment of his wife who suffered burn mgs. The opposite parties
who are army officers employed in the Military hitapas doctors contended
that their service was not service as they didcharges fee on the patient, the
National Commission held that the complainant wak axconsumer and the
hospital where the deceased patient got treatnesrdering service free of
charge would not mean service within the meaningaise (c) of section 2(1)
of the Act. No consideration paid by the petiticoemplainant for the
treatment rendered to his wife in the military htapHence the CP Act is not

applicable?®®

2% AIR 1992 Journal 151

204 1996 JILI, Vol. 3 P. 384.

2951996 SCJ Vol. 1, p. 16.

206 B.C. Joshi vs. Dr. Sandeep Kumar & others (2@02PJ 125 where the state commission
dismissed the complaint alleging negligence intineat of a child in a government
hospital free of charge; Smt. Vinod Kumari Sriniteas vs. Hindustan Aeronautics Ltd
and another (1 (2003) CPJ 246), the State Commisdieerved that as no consideration
is charged from patient for the medical servicestly government dispensary, the
complainant could not be a consumer in the CP Act.
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No action against Government doctor in certain spefic circumstances

The patient was operated by a doctor in governreenice in a private
nursing home run by him developed complicationse Tamplainant lodged a
complaint requesting departmental action agairsstdibctor. The commission
dismissed the complainant on the ground that adigainst the government
doctor not within the jurisdiction of the consumeourt and advised the

complainant to seek remedy before a civil cé2rE®
Civil Vs Criminal Negligence And Consumer Protectio Act

Hospitals in India may be held liable for their\sees individually or
vicariously. They can be charged with negligenceé sued either in criminal/
civil courts or Consumer Courts. As litigations altyitake a long time to reach
their logical end in civil courts, medical servidesve been brought under the
purview of Consumer Protection Act,1986 wherein tmenplainant can be
granted compensation for deficiency in servicefiwia stipulated time of 90 -
150 days. Cases, which do not come under the pui€Consumer Protection
Act, 1986 (e.g., cases where treatment is routipedyided free of cost at non-
government or government hospitals, health centlispensaries or nursing
homes, etc.) can be taken up with criminal courteene the health care
provider can be charged under Section 304-A IPQr4chusing damages
amounting to rash and negligent act or in Civil @®@where compensation is

sought in lieu of the damage suffered, as the cwsebe.

27 Pravin Sharma vs. State of Punjab, Dr. Thirthgagd 1 (1997) CPJ 571
2% Shashikala vs. Command Hospital (Air Force) atite€ (2005)2 CPJ
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However, in some case the courts use the prinaplépsa loquitur”
which means things speak for itself. In such a agenit is presumed that the
medical professional has acted beneath the setlasthnof care causing
negligence. Under this principle it is presumed tha injury could not have
been caused from anything but the negligence on parthe medical
professional. In practice, the use of this prireipy the judge would mean that
the negligence has already ensued. Here the bwidéis onto the doctor to
prove the case otherwise. Few examples are leaamg@bject inside the

patient's body or operating the wrong patient.
Civil liability under Consumer Forum

An aggrieved person can approach the consumersctwurfile a case
against the accused person and the hospital. iarindedical Association vs.
V.P. Santha6 the Hon'ble Supreme Court observed tha medical
practitioners are covered under the Consumer Rroteé\ct, 1986 and the
medical services rendered by them should be tresdesbrvices under section
2(1) (o) of the Consumer Protection Act, 1986. &nly under the new
Consumer Protection Act, 2019, the medical servited| fall under the ambit
of services as mentioned in section 2(42) of thes Wet. Any matter in
medical negligence on the part of the service mpi@viwill be considered as

deficiency under section 42(11) of the new Consupametection Act, 2019.

Any aggrieved person can claim damages for medmsailigence

against a doctor or a hospital. Section 69(1) ef @onsumer Protection Act,
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2019 lays down the time limit within which a compkafor medical negligence

must be filed as 2 years from the date of injury.

4.13 ACCOUNTABILITY OF MEDICAL PRACTITIONERS
THROUGH PROFESSIONAL SUPREME BODIES

Medical practitioner includes practitioner of alibic, Ayurveda and
Unani, Dental, Physiotherapy, etc, medicine. Eaemdh of medical system is
regulated by its own legislative enactment, for. &dppathic practitioners are
governed by the Indian Medical council Act 195@nitarly, dentists are by the
Dental Council Act 1948, Homeopathic practitionars by the Homeopathic
Central Council Act 1973. These statutes provide tfee establishment of
medical councils at the national and states leaetsconfer them the authority
to regulate medical education, registration of dxtand behavior of the

members through the formulation of code of medathics.
4.14 THE INDIAN MEDICAL COUNCIL ACT 1956

In India owing to the prevalent ayurvedic and Unaystems, no
medical act had been passed to control or redtieetmedical practices. In
1916, the Government of India passed the Indianidé&degrees Act to
regulate the grant of titles implying qualificatiam Western Medical Science
and to restrain the assumption and use by ungeglifersons>>> 2 Within

few years, the State Governments created medicaicds in Maharashtra,

29 Frankline CA, Modi’s Medical Jurisprudence andciEology, (ed.) Tripathi (p) Ltd.

1988, p. 503.
210 |4

211 gection 12 of IMCA 1956.
212 gection 19A, IMCA 1956
213 gection 20A of IMCA 1956.
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Gujarat, Madras, Bihar, Punjab and few other staygsassing the Medical Act
for registration of medical practitioners and swmon of medical education in
their own states. However, registration was not malsory under different

state medical council acts except Bombay Medicatftroners Act, 1936.

In the year 1933, the Indian Legislative Assembdgged an Act to be
known as the Indian Medical Council Act which wapealed by the present
Act of 1956. The Act of 1956 provides for reconsgiin of the Medical
Council of India, the maintenance of a medical stgifor India and matters
incidental thereto. The Act empowers the CentralgBioment to constitute a
medical council, the membership of which is intea;,aof persons to be
selected by the agencies specified in Section ghefAct and the manner
specified therein. It empowers the Medical Courtoilgrant recognition to
medical degrees granted by universities or meditgtitutions in India and
such other qualifications granted by medical ingtins in foreign countries.
The Council prescribes the minimum standards oficaé@ducation required
for granting recognition to the degrees awardedUmyversities in India,
prescribesstandards of professional conduct, dtej@md a code of ethics for
medical practitioners and prescribes eligibilityyugements to be a medical

practitionef®®.
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Disciplinary Action

Medical councils have the disciplinary control ovére medical
practitioners**?!” They have the power to remove the names of medical
practitioners permanently or for a specific perfooim the medical registers
when after due inquiry they are found to have begrlty of serious
professional misconduct. There are two grounds archvthe council may
initiate disciplinary against any medical practigs namely(a) conviction of
any offence by a court of law and (b) guilty of f@ssional misconduct. Any
conduct of the practitioner which brings in disgrfag to the professional status
what is known as “serious professional misconduéby’ e.g. adultery or
improper conduct or association with a patient,vaciion by a court of law for
offences involving moral turpitude, issuing fals&tdicates, reports and other
documents; issuing certificate of efficiency in read medicine to unqualified
person or non-medical person; performing an abonioillegal operation for
which there is no medical, surgical or psychologiodication; contravening
the provisions of the Drugs Act and regulation mireunder; using touts or
agents for procuring patients; publication of idignof a patient without his
permission; performing an operation which results sterility, without
obtaining the written consent of patient/relativied arefusing on religious

grounds alone to extend medical assistance etmyfone is found guilty of

14 Section 14, 15 and 16 of IMCA 1956.

15 Narayana Reddy KS, Essentials of Forensic Meelieind Toxicology, (15th Ed) 1995,
Suguna Devi Publication p.20.

1% D.K. Joshi vs. State of U.P. & others (2000)

27 Avtavr Singh vs. Dr. Swaran Prakash Garg (2000JPR 44, the State Commission
directed the Secretary, Ministry of Health and \&edfand the Chief Medical Officer to
take necessary action against quack practitior831(12 CPJ 553
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offences mentioned in the warning notice issuedhgy appropriate medical

council constitutes serious “professional miscotduc
Judicial procedure:

Generally, the council by itself does not start geedings. The
proceedings are started: (i) when a medical practt has been convicted by a
court of law, and(ii) on a complaint lodged by grgrson or body against the
practitioner. On receipt of the complaint, the samk be placed before the
sub-committee or the Executive Committee which mers the complaint,
causes, further investigation and takes legal advfsno prima facie case is
made out the complainant is communicated accorgir@h contrary, a prima
facie case is established, a notice is issued agpthctitioner specifying the
nature and particulars of the charge and diredtingto answer the charge in
writing and to appear before the committee on theomted day. After the
conclusion of the case, the issue put to the votirthe majority vote confirms
that the charge has been proved, the council matt again and decide
whether the name of the practitioner should be x&udrom the register or he

should be warned, not to repeat the offence.

Grievance Redressal Mechanismiglechanisms at the national level

As it has already been observed, the Governmeitdih has enacted
various legislations for the purpose of regulatelice professional education,
practitioners and their code of conduct, viz, thedidal Council of India, 1956,
the Dentist Act 1948, the Nursing Council 1947, iamd Medicine Central

Council Act 1970, State Medical Council Aé§2'” Any person who feels

The National University of Advanced Legal Studies 109



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

aggrieved by the act of the practitioner may lodgeomplaint before the
concerned medical council in which register, thecgitioner has been enrolled
as qualified professional. Beside this, the simdamplaint can be referred to
the Secretary, Ministry of Health and Family Wedfawith a request to take
appropriate action against the concerned pracéitiéor contravening the code
of ethics and the provisions of the statute. Thar€d and Ministry of Health

and Family Welfare are empowered to regulate thaedeot of health

professionals.
Mechanism at the state level

Under the state legislation, any aggrieved persommake a complaint
to the State Council or to the secretary, MinistiyHealth and Family Welfare.
The disciplinary committee constituted by the St&wuncil looks into the
complaint and recommends the necessary action tdaken against the
accused-practitioner. The Council in collaboratmath the Secretary, Ministry
of Health and Family Welfare may launch prosecutgainst those persons
who are practicing medicine without possessing gezed medical

gualifications.
Mechanism at the district level

Although a complaint can be filed before the Chvddical Officer of
the concerned district, it is always beneficialafgproach the state council for
legal action. It is the primary responsibility dktDistrict Magistrate and Chief
Medical Officer to trace and initiate criminal amtiagainst the quake medical

practitioners.
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4.15 PROFESSIONALS LIABILITY UNDER THE INDIAN PENAL
CODE

Under criminal law, the injured person or legalresentative of victim
of medical malpractice does not get remedy in terais money or
compensation. The main object of the law is notateard damages but to
ensure that the doctor is put behind bars for bifigent act. However, under
the Criminal Procedure Code, the court may awarthpemsation to the
aggrieved party out of the fine amount collecteshfraccused"®#’ In Mari
Singh and State of Haryana vs. Sukhbir Singh theré8ne Court directed all
criminal courts to exercise the power of awardingnpensation to victims of
offence in liberal way that the victims or theigé representatives may not
have to rush to the civil courts for compensatitnmay be argued that
incidentally Indian Penal Code does not specify treme of medical
negligence, nonetheless, negligent act of the d@etasing hurt, grievous hurt
or death has been brought within the ambit of trevipions of Indian Penal
Code. A doctor may be punished for causing deathably and negligent act,
causing hurt by act endangering life or personfetgaf otheré™® and causing

grievous hurt by act endangering life or persoaéty of others.

218 gection 304-A of IPC.

219 gection 337 of IPC.

220 gection 338 of IPC.

221 gee Section 6 of Cr.P.C.
22 gection 28(1) of Cr.P.C

23 gection 28(2) CR.P.C.

224 gection 28(3) Cr.P.C.

2% gection 829 (2) Cr.P.C.

226 gection 29(3) Cr.P.C.

227 gection 151-152 of Cr.P.C.
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Criminal liability

Under various provisions of Indian Penal Code, 1869 person who
acts negligently or rashly that results in threahtiman life or personal safety
or; results in death of a person then the persaill die punished with
imprisonment and/or fine. However the court haveeoked that in a matter of
negligence where a criminal case is being perubedelement of "mens rea"
must be shown to exist. To check for criminal ligyi it must be clearly
shown that the accused did something or failedot@a@mething which in the
given circumstances no other medical professiamdli$ ordinary senses and

prudence would have done or failed to do.

The aggrieved party will first file a complaint Wwitthe local police
authority against the concerned person/personsiolfaction is taken, the
aggrieved party can file a criminal complaint underiminal Procedure

Code,1973.
416 NATIONAL HUMAN RIGHTS COMMISSION

Beside different mechanisms of protecting patieftam medical
malpractice by the health care provider, there aireer mechanisms whose
institutions will enhance the existing mechaniéfi€*° The present part

focuses on the National Human Rights Commissioaraalternative means of

228 Benjamin MS and C.B. Raju, “Criminal Clinical Nignce: who watches the life
saviour- A critical appraisal, Kar.L.J. 2007(1)28.

229 Chulani, HL, “Professional Negligence under thdian Penal Code” Cr. L.J. 1996, p.
133.

230 Mihir Desai and Kamayani Bali Mahabal, Health €@ase Law in India, CEHAT, 2007,
p. 139.http://nhrc.nic.in/dispArchive.asp?fno=1035€ No. 7122/24/98-99.
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protecting patients’ rights. NHRC/SHRC can hold #tate accountable for
violation of human rights of patients. NHRC canypléal role in fulfillment of
national and international human rights normscttepts complaints regarding
violation of human rights and asks for explanatitosn the government. It is
not satisfied with the reply, it starts as indeparidnvestigation, in the course
of which, the commission among other things canmom and witnesses to
appear before it and then examine the under oatanl also call for relevant
documents. In its proceedings; the NHRC is endowith all the powers of a
civil court. Sometimes the NHRC initiates a genegpablic inquiry also.
Following investigation, the NHRC can award comp@dioi or can issue
directions. It has been successful sometimes, isBup€ing the state to pay
compensation to victims of human rights violatittncan also recommend the
granting of ‘immediate interim relief’ to a victimf human rights abuse or to

his or her relative.

417 CORPORATE LIABILITY IN MEDICAL NEGLIGENCE

In 1991, corporate negligence was recognized asisecof action by the
Pennsylvania Supreme Court in the case of Thomygsdfason Hospitaf>>*"

Corporate negligence is a doctrine under which spital is liable if it fails to

81 (2010) 3 SCC 480

22 AIR2019SC1143

233 Achutrao Haribhau khodwa and Ors v. the Statdafiarashtra: 1996 SCC (2) 634
2% 1969 AIR 128

235 1V (2007) CPJ 157 NC

236 1995 SCC (6) 651

237 Malay Kumar Ganguly vs. Sukumar Mukherjee and @fR2010SC1162
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uphold the proper standard of care owed a patiBms “standard of care”

ensures a patient’s safety and well-being whilgohiakzed.

The theory of a hospital’s liability is to createan-delegable duty with
which the hospital owes directly to a patient. thes words, an injured party
does not have to establish the negligence of ahuoemé professional in the
employ of the hospital in order to bring forth aioh of corporate negligence.
Vicarious liability is the cause of action for aich wherein the injured party
alleges negligence on the part of the hospital’pleyee or agent, such as a

physician, nurse, therapist, etc.

The hospital’'s non-delegable duties, in the contekta corporate
negligence claim, are classified into four genarabs: a duty to use reasonable
care in the maintenance of safe and adequatetiesi#éind equipment; a duty to
select and retain only competent physicians; a tutyversee all persons who
practice medicine in the hospital; and a duty tonigdate, adopt, and enforce
adequate and appropriate rules, policies, and gures to ensure quality care

for the patients.

The complex legal relationship between hospitalgctals and
paramedical staff leads to issues, which the cdiimts difficult to resolve.

However, certain trends have emerged in modernaimedi

1. There is a need to provide competent care bas@dhational standard.

The National University of Advanced Legal Studies 114



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

N

Competent care is no longer predicated on litgcaules’. The state has to
intervene with statutes and regulations to endaed ‘standard’ of practice

Is established in hospitals.

3. The hospital has both a vicarious as well asindierent duty of care

(corporate obligation) toits patients.

4. The statutory regulations result in doctorsigenvolved directly in setting
of standards. This brings a separate liability ugfwe doctors independent

of their professional liability.

5. There is a demand not only for establishingahstandards of care, but for
continuous monitoring of these standards and pre@aobeasures to ensure

that they are updated.
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CHAPTER 5

EMPIRICAL STUDY ON THE LEVEL OF AWARENESS REGARDING
MEDICAL NEGLIGENCE AMONG SPINAL SURGEONS IN KERALA
BASED ON A CROSS SECTIONAL ANALYTICAL SURVEY

5.1 INTRODUCTION

It is essential for an expert medical withess teeha fare knowledge of
all the branches of medical and ancillary scieacgght to a medical student in
a course of studiéS. The trainee period is a critical time for forastiethical
reasoning”®?*® Good medical practice requires that medical graguaan

demonstrate in practice knowledge and understarafitiie lavi’.

Global trends in medico legal issues are gradwetghing the attention
of the public and complaints against physiciansnsde be escalating in
developing countries. This has brought to the foeed for a high sense of
professionalism among health care practitionerss Pnofessionalism relies
heavily on the depth of knowledge and applicatibrmedical ethics in the

everyday practice of the health care practitioA&rs

The knowledge of Medico Legal issues are esseiatiahaintaining the
patient doctor relationship and prevent the commbksation of the
professioi**?*® Lack of knowledge of legal medicine and legal easp of

practice of medicine is important issue that needse addressed prompif§:

However, medical schools may not be able to giveugh time to

teaching of ethics, confidentiality and medico leigaues. The curriculum on
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medico legal issues may not be adequate or praaimaugh to enable the
medical student reliably address all ethical dileaantikely to be faced in
practice .Students and practising doctors reportespread deficiencies in

knowledge and understanding of legal rules.

Training period is the crucial time for developitige ethical views and
awareness in young doctors. Doctors should fanagathemselves with the
regulations and laws that concern their practicectbrs have several ethical

moral and legal obligations in their duties forutig empowerment.

It is therefore very important that every doctoderstands the nature of
these obligations and then fulfils these obligatiolm the best of their
ability”*>?*® They should improve the quality of patient caseitbentifying,

analyzing and attempting to resolve the ethicabjenms that arise in practice.

Medical practitioners must be aware of legal arnlcat implications of
clinical practicé®’. Law and Medicine go hand in hand. The recentdsen
towards codifying the individual rights and freeddwas filtered down to the
relationship between physicians and patféfitsf future doctors are to uphold
and advocate effectively for the legal rights ofigrats they must have a sound

grasp of the law and the confidence to apply theéewstanding.

By keeping these things in mind we carried out prgsent study to
assess awareness and knowledge about Medico lssgalsiamong Interns and
Post Graduate Students (PG Students) and to makefutiure medical
practitioners aware about their medico legal resjlities in their practice so
that they can effectively handle medico legal cases
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Methodology is discussed in introduction sectiomcludpter 1

5.2 RESULTS

Of the 150 surveys sent, 82 were returned and nsgpmte was 52%.
But four surveys were highly incomplete and weredrded from the analysis.
So, the study content is from the analysis of prastof 78 spinal surgeons
working in different parts of the country. Majorityf the spine surgeons

(n = 70) were neurosurgeons, while 8 were orthoipadgeons.

Majority (N=77, 98.7%) were male surgeons and 54ewfeom urban

area, 18 from semiurban area, and 12 from rural ggure 1]

Figure 1: Distribution of respondents in the surbbaged on their location of
hospital

~

o Urban = Semwrban » Rural

N=46 (59.31) spine surgeons practiced in a Gowthieg hospital and
12 (14.8%) from private non teaching hospital dr&lrest were from govt. non
teaching institutes 6(7.4%) and 14 (18.5%) weremfrprivate teaching
institutes [Figure 2]
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Figure 2: Distribution of respondents in the suridaged on their instituitional
background

B GOVT TEACHING

® GOVT NON TEACHING

® PRIVATE TEACHING
HOSPITAL

PRIVATE NON TEACHING
HOSPITAL

Majority of surgeons were seeing more than 20 satgiases per day
and thus majority were from hospital which are hgvheavy case loads and
probability of them facing litigation seems alsaywhigh. The details are given

in Table 1
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Table 1: Demographics of Respondents Who Partetpht Survey

D

Variables FrequencyPercentage
Gender Male 77 98.7
Female 1 1.3
Location of hospital
Urban 54 61.5
Semiurban 18 23
Rural 12 15.5
No of patients examined by
practitioner per day
<5 0 0
5-10 14 18.5
10-20 9 11.1
>20 55 70.4
Instituition
Govt teaching 46 59.3
Govt non teaching 6 7.4
Private teaching 14 18.5
Private non 12 14.8
teaching
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Level of awareness

Table 2: Response frequency of questions pertaboittggal awareness

QUESTION RESPONSE N %

1)What according to you are the action usually wakgainst doctors in breack
of duty of care ?

Right answer 60 76.4
Wrong answer 15 20
| don’t know 3 3.6

2)Who sanction monetary compensation for medicgligence ?

Right answer 67 85.7
Wrong answer 3 3.6
| don't know 8 10.7

3)Punitive action is initiated under which act?

Right answer 26 33.3
Wrong answer 26 33.3
| don’t know 26 33.3

4)ls patient a consumer if treated free of charge ?

Right answer 28 35.7
Wrong answer 42 53.6
| don’t know 8 10.7

5)Are Govt doctors who treat free of charge lidblecompensation?

Right answer 20 25
Wrong answer 50 64.3
| don’t know 8 10.7

6)In your opinion is there a duty of care from #ide of medical practitioners
to maintan a proper hospital record ?

Right answer 70 89.7
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Wrong answer 3 3.8

| don’t know 5 6.9
7)What is the first step of appraisal before consucourt

Right answer 39 50

Wrong answer 39 50
8)Disciplinary action against medical practitiometaken by

Right answer 48 62.1

Wrong answer 22 27.6

| don’t know 8 10.2
9)Confidentiality of records rest with

Right answer 38 48.3

Wrong answer 35 44 .4

| don’t know 5 6.9
10)All documents are given a s matter of right @kce

Right answer 50 64.3

Wrong answer 20 25

| don’t know 8 10.7
11)How long we have to retain medical records

Right answer 22 27.6

Wrong answer 46 58.6

| don’t know 11 13.8
12)Are you capable of dealing with the litigatidled against doctors

Yes 28 35.7

No 33 42.9

| don’t know 17 21.4
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76.4%(N=60) gave the right answer to the questidrhat according to

you are the action usually taken against doctolseach of duty of care”?
(N=3,3.6%) gave the response as | don’'t know.

(N=67 and 85.7%) and (N=26, 33.3.%%) respectiveegthe right
answer to the question. “Who sanction monetary @rsation for medical
negligence? and Punitive action is initiated unddrich act/rule?”. N=26
(33.3.%) gave the answer to question on punitit@@a@s the terminology was

not known to them.

The answer to the question; “Right to life is ingplied in which article
of constitution” was not known to anybody. None tbé respondent were

aware of their fundamental duties in relation talttecare in India.

(N=28, 35.7%) were aware about the statement: teept a consumer
even if treated free of charge”?, and only (N-20¢25vere aware about the
guestion “Are Govt doctors who treat free of chdigble for compensation?”

while majority (N=50 ,64.3%) gave the wrong ansteethis question.

It is good that N=70 (89.7%) were aware of the theat there a duty of
care from the side of medical practitioners to rtemma proper hospital record

and only 3 gave a wrong answer to the question .

N=39 (50%) know about Consumers protection act lemalv that the
first step in responding to litigation is to givegaod reply after consulting a

legal advise.
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Only N=48, (62.1%) gave right answer an medicalncduof India
responded by giving a right answer to the questtio takes disciplinary
action. Only N=38(48.3%) were aware of the factt thanfidentiality of
records rest with doctor itself and very few(N=22626) knew that the
hospital records need to be maintained for a mimnperiod of 3 years and
N=50,64.3% knew that it is a right of the patient have all documents
pertaining to their treatment records except IRstegand that it is the duty of

the hospital to provide the same if requested .
All these were demonstrated in Table 2
Capability Of Handling Medicolegal Cases:

35.7% respondent stated that they were capableg-gjuand confident
of handling medicolegal litigation and the level afvareness in such cases
amounts to an average of 5 on a 10 point leikealef€igure 4]. Only (N=39)
have 25-50% capability of handling the medicolegaits when such a

distressing situation arises. [Figure5]
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Figure 3: showing percentage of respondents cajgdiblandling medicolegal
suits as per the questionnaire survey

CAPABILITY OF HANDLING
SUITS

CAPABLE m NOT CAPABLE mDON'TKNOW

Figure 4: showing percentage of respondents andlével of awareness on a
ten point leikert scale

25
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Figure 5: Percentage capability of respondentamdhng medicolegal suits as
per survey ?

Percentage capability to handle suits

0-25% 25-50% 50-759 75-100¢

5.3 DISCUSSION

Medical negligence suits are a devastating andstresituation as far
as a medical practitioner is concerned. When d legj&ce is received against a
doctor, it creates a lot of emotional disturbansettee reputation of medical
professionals is affected. They have to take chtbenlegal requirements and
face the situation. Many doctors are apprehensivieandling such cases may
be because of fear, unwarranted laws and regutiattending the court,

harassment by the lawyers and questions by poticeopnef>®

With the increase in use of internet and socialimetere is an increase
in awareness among public on subject of ethicaldaon of medical
practitioners. Hence there are more cases agaowbrd. This issue is of
immediate concern to medical fraternity. Hencenadidical practitioners must
be aware of legal and ethical implications of dalipractice. It should be

included in curriculum also.

2% Modi's Medical jurisprudence and toxicology.
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The practice of spinal neurosurgery involves a higierent risk of
litigation due to the fact that it often involvesstrumentation in close
proximity to critical neurovascular structures dack of ability of regeneration
of spinal cord and nerve roots once injured leadmgermanent disability
further adds to burden and distress among patidifitsre is evidence that
neurosurgery, and spinal neurosurgery in particidsaamong the highest-risk
specialties with regard to risk of malpractice wiai We carried out this survey
to determine the knowledge and awareness of megieatitioners especially

spinal surgeons working in the state of Kerala.

Most of the spinal surgeons were aware that medszadrds need to be
maintained but are less was aware about medicd legard keeping in
hospital. As per survey only very few knows thatyoafter a specified time
limit Medico Legal reports can be destroyed andckerthey have to be
preserved. In view of the multitude of cases agaihe doctors under the
Consumer Protection Act, it is advisable to preseiVthe inpatient records for
a period of at least 3 years and outpatient deattmecords for 3 years. This
was known to very few participants. This finding svaimilar to study
conducted by Rai JJ, et?3ll among interns and postgraduates about medical

law and negligence in Vadodara in 2016.

*% Rai J. J., Rajesh V. Acharya, Dave D. Knowlege amdeness among interns and
residents about medical law and negligence in aicakdollege in Vadodara- A
Questionnaire Study. IOSR J Dental and Med. Sdi3208(4):32-38.
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Legal Awareness among Doctors

Are doctors capable of handling litigation?ls there a need to have a
knowledge regarding legal proceedings. When a legtte is received against
a doctor, it creates a lot of emotional disturbaasdhe reputation of medical
professionals is affected. They have to take chtbeolegal requirements and

face the situation.

They need to reply to a legal notice immediatelgt #rey should know
how to appraise consumer forum and should mairgaod relations with the
complainant and should have a thorough legal knibgdeto handle this
situation .Needless to mention, medical profes¢sonaed to maintain a good
relationship with their brothers in the professibncase a hospital or a doctor
finds itself or himself in a situation where it very likely such an act falls
under the category of medical negligence, r&sypsa loquitur or negligent per
se, e.g., a case in which a wrong limb or organ Waated, operated,
amputated, or infected, blood was given or quaitian was wrongly written
etc., such a case does not need any special eeidenestablish and it is
advisable that such a claim is compromised aftgingathe insurer into
confidence. Furthermore, the doctor and/or hospital entitled to engage the

services of a lawyer to represent them in the matte
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Curricular Restructuring

Study findings are in agreement with study to asties need of Medico
legal Education by Pratibha Mardikar and Arti Késulin 2015%°. Medical
council of India (MCI) has recommended that for MBRyraduates it is
desirable and compulsory to know about IPC, ConsuPnatection Acts, IMC
acts, Human rights commission etc. Medical curtioulof India emphasizes
training in clinical competence but is largely stl@and fragmentary in aspect of
communication skills and legal liabilities. Theseunae have been realized
and the “Vision 2015” document of MCI reaffirms dew® include training in
communication skills to the graduating doctors. Tikglected aspect “requisite
legal knowledge”, is still being overlooked and agance regarding legal
liabilities often lands the physician in an unemgaposition of being charged
as a defendant, subjected to ignominy of a triaifher a consumer or criminal
court. A claim that “I did not know,” does not hadahy water in a court of law
and since a charge of professional negligence basoeic, social and legal

consequences.
5.4 LIMITATIONS

Response rate of our survey was only 52% which poar response.
Hence, it is not known how much the analysis wita bbtained data reflects
the practice trends among spine surgeons nation\idta are collected from

surgeon’s experience which are dependent on pdrgwaterence and may

0 Mayeda M, Takase K. Need for enforcement of ethédaication- an analysis of the
survey of postgraduate clinical trainee, BMC Metlathics , 2005; 6(8).01-05.
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have a recall bias. Though with these deficiensieshope that our survey will

act as a reference for future studies and formatidndian guidelines.

5.5 CONCLUSION

This study was an endeavor to assess the legaéagss among spinal
surgeons of Kerala. Even though we have clear omigions and rules for
medical negligence and breach of duy of care, nigjof spine surgeons lacks
the knowledge and awareness and are finding itcdlffto can handle them
independently. The data from this study would deflg guide future
experimental operational research on these unesgblareas which will be
relevant in the making of a competency based medigaiculum in Kerala.
This study will also be an eye opener for the Iheakctor in Kerala where
there are no unbiased management protocols for cgafductance of spinal
surgery. The results of this study will also help motivate the higher
authorities regarding the need to restructure grdduate medical curriculum
with special emphasis on basic legal education. fifftengs of this study will
definitely motivate the medical professional initekup career in medical law

and ethics also.

All medical practiioners in their training periodust undergo a
compulsory legal learning program from a legal itogt. Also medical
associations should try to organise seminars, desseissions and CME’s for
interns and post graduates and faculty for empowetrm the legal field so

that they can handle the litigations confidently @an improve patient care by
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following proper mitigation methods there by avagli litigation against

medical practitioner§®*

241 Michael preston shoot ,Judy McKimm, Wing May KoSgie Smith.Readiness for legally
literate medical practice? Student perceptiondeif undergraduate medico-legal
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CHAPTER 6

SOLUTIONS AND RECOMMEDATIONS TO AVOID LEGAL
ISSUES FOLLOWING MEDICAL NEGLIGENCE SUITS

After critically analysing the literature, it is woluded that from the
critical analysis of literature, we found that neadinegligence cases had its
origin from vedic period itself. The constitituidn@rovisions mentioned
closely resembles British rules. There are definies and regulation within
the purview of IMC in terms of disciplinary actiomct; monetary
compensationin in terms of Consumer Protection Asciitive actions and
criminal responsibilities in terms of IPC, recomrmdary action based on
provisons of human rights commision rules. Also doetors and hospital has
definite role in maintaining the medical recordsl &imable for negligence if not

properly maintained.

The triad of clinical competence, effective comnuaion skills and
requisite knowledge of legal liabilities / respdmiéiies, on the part of the

treating physician, has been recognized as theédkegduce litigation.

Medical curriculum of India emphasizes trainingclmical competence
but is largely silent and fragmentary in aspectcommunication skills and
legal liabilities. These lacunae have been realiaed the “Vision 2015”
document of MCI reaffirms need to include trainingcommunication skills to

the graduating doctors. The aspect of “requisi@ll&nowledge”, is still being
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overlooked and ignorance regarding legal liabgitiéten lands the physician in
an unenviable position of being charged as a def@mdubjected to ignominy
of a trial in either a consumer or criminal coutclaim that “I did not know,”

does not hold any water in a court of law and siacgharge of professional

negligence has economic, social and legal consegsen
Is there a need to have a knowledge regarding legatoceedings?

When a legal notice is received against a doctocraates a lot of
emotional disturbance as the reputation of medicafessionals is affected.

They have to take care of the legal requiremendsace the situation.

One should not forget that it is very importantréply to a legal notice
in a very thorough manner. A well prepared reply sérve as the basis of a
Written Statement to be filed when case of Consu@manplaint is instituted
against the doctor and/or hospital. Our personpke&nce is that in a good
number of cases a well prepared notice reply aelidlie desired result. In
case when an unjustified, false, or speculativesgorer case is filed alleging
deficiency in service rendered by a hospital ooetar, they have to take care
of the requirements of the law such as the timailygf of a written statement,
affidavit etc., and put up a good defense at theetof the hearing. Most
importantly, case history, clinical records, repaift investigation if any,

affidavit of dealing doctors, X-rays, test reswts., will be of immense help.

The defending doctor or hospital has to appriseGbasumer Forum
about the accepted practice in treatment, neglgemcthe part of patient in
availing treatment promptly, or following medicaldce etc.
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Needless to mention medical professionals need dmtein a good

relationship with their brothers in the profession.

Attention has to be given to corroborative medilitgrature on the
subject. Lastly, relevant case law on the subjelttalso be helpful. In case a
hospital or a doctor finds itself or himself inituation where it is very likely
such an act falls under the category of medicaligegce, say res ipsa loquitur
or negligent per se, e.g., a case in which a wiong or organ was treated,
operated, amputated, or infected blood was giveguatification was wrongly
written etc., such a case does not need any spmaddegnce to establish and it
Is advisable that such a claim is compromised atiking the insurer into
confidence. Furthermore, the doctor and/or hospital entitled to engage the

services of a lawyer to represent them in the matte

There is no denying the fact that prolonged liigratadversely affects
the reputation of a doctor or hospital even thohglit eventually wins the
case. The medical fraternity is concerned with gadeds against speculative
and vexatious claims. While one can not deny tloe tfzat there are genuine
cases involving medical negligence, the issue thathers the medical
fraternity is that quite often irreparable damagecaused to a doctor or a

hospital on account of a large number of specudatamplaints.

To summarize, a good defense that has to be phy tipe doctor which

includes the following:
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» Auvail the services of a good lawyer. The doctod r hospital are entitled

to engage the services of a lawyer to represent thehe matter.

* Timely filing of a written statement, affidaviand all other documents as

required.

» It is important to properly maintain case histocinical records, affidavit
of all the treating doctors, X-rays, laboratoryt tessults, etc. which will be

of immense help in supporting the doctor's claim.

* Special attention has to be given to bring in gert evidence of a
gualified and independent medical professionais ladvisable to file an

affidavit of the expert as well.
» Corroborative medical literature on the subjdxitdd be submitted.
» Relevant case law on the subject will also befoél
* Put up a good defense at the time of the hearing.

Current climate in our country is witnessing a @elgition of doctor
patient relationship, erosion of mutual trust leadito recurring conflict
situations. Media, administrative set ups and guowental agencies are
increasingly targeting health care facilities fergeived wrongs committed by
physicians. Although conflict is both understanéalnd inevitable in all
human dealings, its dramatic increase in the pasade is a cause of concern
and introspection for the medical fraternity. Caiflif allowed to escalate,
becomes destructive with the dissatisfied or tredgleking patient, resorting to

legal action seeking monetary compensation for etpd /perceived
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maltreatment practices.” Research into doctor patfdifficult encounters”
have identified some contributory factors to benreasonable / unscrupulous
patients, yellow journalism, un -professionalisndorctors, lack of rapport due

to poor communication skills.

While no generalized advice can eliminate the radk litigation,
examining common causes may prove helpful. A repb4.4% to 56.4% of
malpractice cases involve allegations that the esgargeon did not obtain

proper informed consent before surdéfy

In most instances, a lack of informed consent c&dl@ communication
failure of the important elements of the case,risks and alternatives to
surgery rather than the absence of a physical digneument. In a review of
spine cases involving informed consent, Graubeegjel noted that failure to
explain the risk of surgery (30.4%) or alternativeatment options (9.9%)
represented the most common allegatfdnsBhattacharyya et al examined 28
cases alleging a lack of informed consent agairtebpedic surgeons. In this
study, the authors noted that documentation ofrtfegmed consent process in
the medical record and obtaining informed consenthie surgeon’s office
significantly lowered the rate of indemnity. Cornsely, obtaining the informed
consent on the hospital ward or preoperative hgldiea was associated with a

significantly higher risk of indemnity. This dataghlights the importance of

242 Mello MM, Studdert DM, Brennan TA. The new medigaalpractice crisis. N Engl J
Med. 2003;348(23):2281-2284.

243 Boutin PR. The medical malpractice crisis: is thedical review committee a viable and
legal alternative? Santa Clara Law Rev. 1975;15:405
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both documentation and creating an environment gnatmotes physician-

patient communication prior to surgéefy.

Informed consent should include a complete disomssf risks,
benefits, and alternatives to a proposed surgicaiguiure. Suits based on the
lack of informed consent often center around thiept having felt rushed
and/or brushed off during the office visit or vssitthe failure to allow for
sufficient time for preoperative education/questiqie.g. using models and
illustrations, or other means), and in some inganthe total absence of any
attempt whatsoever to have the patient intringicativolved in operative

decision-making.

Developing and adhering to protocols to minimize tisk of wrong-
level surgery or retained foreign body representdleer strategy that surgeons

can employ to minimize litigation.
6.1 MITIGATION METHODS IN SPINAL SURGERY
a. Careful Patient Selection for Spine Surgery

Spine surgeons need to carefully select patientssfone surgery.
Stringent preoperative clearance should be perfdrinedetermine whether
patients are “safe” candidates for the recommersjedal procedures; (e.g.
those with recent myocardial infarctions (e.g. #hénths duration), coronary

stents, and/or stroke strokes on Aspifif).

244 US Department of Health, Education, and Welfafedical Malpractice: Report of the
Secretary’s Commission on Medical Malpractice. Uspartment of Health, Education,
and Welfare; 1973.
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b. Indications for Spine Surgery

Pain Alone: Pain alone is an insufficient indicatifor spine surgery.
Patients should exhibit objectively identifiable ungogical deficits that
correlate with radiographic findings (e.g. MR/CPBatients with secondary

gain or complex regional pain syndromes too oftewely poorly.
c. Neurological Deficits: Should be Sufficient to Vélrrant Surgery

Boden’s seminal 1990 articles documented that bothe cervical and
lumbar spine, there are ubiquitous asymptomatic mabr age-related
degenerative chang&S. Boden cautioned, “the finding of substantial
abnormalities of the lumbar spine in about 28 pentcof asymptomatic
subjects emphasizes the dangers of predicatingc@iale to operate on the
basis of diagnostic tests - even when a statee@&thmodality is used -without

precise correlation with clinical signs and sympsoft®

Increasingly patients are not adequately neuroédlyicexamined, and
their neurological examinations are not carefulbyrelated with radiographic
studies to determine if spine surgery is necessangher, spinal surgeons need
to independently interpret MR/CT studies and nbt o radiologists who may
“over-interpret” findings, thus leading to unneaaygssurgery. Unfortunately,

presently too many surgical plans are generateevierse; spine surgeons start

2% posner JR. Trends in medical malpractice inserah®70-1985. Law Contemp Probl.
1986;49(2):37-56.

246 Nelson LJ Ill, Morrisey MA, Kilgore ML. Damagesaps in medical malpractice cases.
Milbank Q. 2007;85(2):259-286.
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with an MRI, often without identifying any neuroliegl deficits, perform high

risk spinal procedures.
d. Failure to Perform Postoperative Neurological Eam to Pick Up New Deficits

Missed new neurological deficits are variouslyibtited to failure to
properly examine the patient postoperatively. Tdterg both the spinal
surgeon and anesthesiologist allow the patientdwd the operating room and
go to the intensive care units without being exaujnonly to realize hours
later that the patient has sustained a devastagogological injury, or great
vessel injury. If that patient undergoes additiosatgery, further subsequent

MR/CT studies should be repeaféd.

e. Administering Postoperative Narcotics Without Eamination or Informed
Analysis

Pain is the body’s alarm system, and is still ohéhe most common
reasons people seek medical attention. Recenily,w@s re-characterized as a
“vital-sign” and treated as an emergency, but oftéthout any reasoned
analysis of its etiology. This is especially truetihe recovery room, where the
first symptom of a developing epidural hematomasesere/extreme wound
pain. Without examination for leg weakness and euthany reasoned
informed analysis, the patient is often reflexivllyavily sedated with opioid
drugs. The diagnosis of paraparesis is, thereforguently missed, the wound

is not re-explored, and patients are left with pEmemt paralysis.
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f. Failures Related to Intraoperative Neural Monitaring (IONM)

Spine surgeons too often do not monitor or inadedyanonitor spine
surgery. A typical example is where somatosensuoked potentials (SEP’S)
without motor evoked potentials (MEP’s) are usedntunitor cervical/thoracic
surgery, thus missing early warnings of impendintggaor spinal cord damage
and ending up with irreversible neurological deficile.g. quadriplegia/
paraplegig*’ Further, although IONM may clearly document whie spinal
cord or nerve were injured, these findings are degqly ignored, and the

monitoring records are falsified, destroyed, ostlo

Additionally, postoperative neurological deficitseaignored or not
recognized until days later by which times defi@te permanent/irreversible.
This “blind eye” approach gives plenty of room fehuffle-and-jive, and
smoke-and-mirrors obfuscation, leaving the defdnsgroffer: it was an “Act
of God, a known risk of spine surgef$? In short, IONM does not make a
rough, rushed, or clumsy surgeon a gifted safeesurgnor a dishonest surgeon

an honest surgeon.
g. Failures Related to Spoliation: Alteration, Falgfication

This leads to destruction/falsifying evidence anafperative notes; this
problem is further exacerbated by “templated not®¥ghen an adverse event
occurs, it should be accurately recorded in thettdh@erative note, but it rarely

is. In fact, where major deficits occur, and evewyadn the operating room

247 Olsen RN. The reform of medical malpractice Idistorical perspectives. Am J Econ
Sociol. 1996;55(3):257-275.
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knows what happened, they are too often involvetthéncover-up; this results
in false operative notes, false records, and armnasithe part of adjunctive
operative personnel. In these circumstances, defatterneys are quick to
coach witness: e.g. “If you remember...,” to whicle thitness then responds,

“| don't remember™4

h. Failure to Use Arterial Line Monitoring

Routine arterial line placement for most spine apens should be
strongly considered to avoid intraoperative hypsiem (e.g. cord ischemia,
blindness in the prone position, anemia, othemd &etter ensure patient
safety, thereby avoiding the multiple complicatiaigibuted to hypotension.
Spine surgeons should develop a consistent systdabel, mark and identify
operative levels that uses the assistance of drabive imaging.
Additionally, intraoperative radiographs immedigtekior to closure can help
assess for retained foreign bodies particularlycases involving multiple

levels, high blood loss or where discrepanciest éxithe surgical count.

Finally, surgeons should strive to provide a timeljagnosis and
treatment of issues requiring urgent or emergerd. delays in both diagnosis
and treatment represent of the most consistengaltens in all studies

reviewing litigation following spine surgery.

248 National Practitioner Data Bank. Public use daia 1J.S. Department of Health and
Human Services. Accessed September 15, 2020.
https://www.npdb.hrsa.gov/resources/publicData.jsp
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6.2 PRACTICAL SOLUTION AND SUGGESTIONS TO REDUCE
BURDEN OF PROOF WHILE FACING THE LEGAL
PROVISIONS OF MEDICAL NEGLIGENCE

A doctor can be held liable for negligence onlyife can prove that
she/he is guilty of a failure that no doctor wittdioary skills would be guilty
of if acting with reasonable care. The burden o0boprof negligence,
carelessness, or insufficiency generally lies wilik complainant. The law
requires a higher standard of evidence than otlsertd support an allegation

of negligence against a doctor.
A Upholding of ethics by medical practitioners
1. Humanitarian touch

If a hospitalized patient has a bad outcome, sonysipians may avoid
making rounds in the presence of relatives. ltgoad practice to maintain eye

contact while addressing the patient and put a cding touch on the patient .
2. Avoiding defensive medicine

It is better to avoid practicing defensive mediciarticularly when

affordability is an issue, victim is very likely tmmplain.
3. Good patient communication

Communicate clearly and effectively. Take time hsw@e your patient
understands their diagnosis, treatment, and meaiicaians, and then check
their understanding by asking them to explain @kbd& his ensures instructions

are properly followed and demonstrates your caratd patient.
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4. Patient time

The longer the quality time a physician spends with patient, the less

likely will that physician be sued.
5. Accountability of doctors and hospitals

Accountability of medical professionals and hodpitaeeds to be
addressed effectively by organisation and profesdidbodies .Professional
committee should monitor whether this is done onregular basis

.Compassionate gestures count and need propersadtre
6. Asset protection and indemnity

It is vital to the survival of physicians to develan asset protection
plan, in addition to professional medical liabilitysurance. Not only does a
malpractice lawsuit reduce the physician's abtlitynake a living in medicine

but also it can adversely impact or devastate bathed and invested assets.
7. Clinical guidelines

Adherence to clinical guidelines is an effectiveywa improve quality
care and reduce variation in care. Clinical gurtedi have been systematically
developed nationally and globally to assist clihidacision-making (practice
of evidence-based medicine). In medical negligesiaens and in court, these
guidelines may act as a source of information, iolexy they are the product of
a recognized body and are deemed reliable. Theybeaseen as normative

standards and are used as explicit standards efatathe time of the index
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clinical event and also to assess the degree tohwdiquestionable practice

was in line with accepted standards.
8. Documentation

If the treating doctor does not document somethiagpened, it is
difficult to prove it occurred. Charting accuratelpd thoroughly can help to
understand what happened to the patient. In addiiiavill help in answering
the questions raised about duty of care when cédled deposition months or
years after an event has occurred. One cannotoreltheir memory for the
facts. Regardless of the system used, the purpbsl®aumentation, from a
legal perspective, is always to accurately and detely record the care given
to patients, as well as their response to that. ddoceumentation has legal

credibility when it is contemporaneous, accuratghful, and appropriate.
9. Hospital policies

If the physician follows hospital policy regardingeatments and
protocols, they are less likely to get into troubifethe physician diverts from
regulations and hospital rules in managing theepatithe facility is less likely

to defend.
10. Keeping updated

While most physicians stay up to date with thestat®ntinued medical
education programs/conferences/workshops/symposiegasing advances in
healthcare make it important to know what is happgnn the world of

medical news. Often medical news is reported irsaarer publications and the
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Internet. Often patient may discuss what is in gbeial media, the ability to
discuss about those news with your patients wilhfogce their confidence

even though they may not be practiced by the trgatoctor.
11. Potential litigant

A reasonable doctor should consider every patigr potential litigant.
It is to keep a doctor in constant awareness ti $ti a prescribed standard of
care and avoid any adventurous attempt. A doctoulghnot ignore any
allegation in any form (oral or written) and shoblel able to handle allegations

with clear and firmness in an intelligent and sythpic manner.

12. Risk management

When a doctor is working for a hospital, the defartddoctor should
notify risk management department of the hospitanever a notice is served.
Risk management employs lawyers who specializeadioal malpractice. The
lawyer will help the defendant doctor through thegess. Moreover, becoming
educated and understanding (preparedness) whathagpen help reduce

anxiety.
13. Contributory negligence

When a patient by his/her own want of care, contab to the damage
caused in the process of treatment then they &tdcshe guilty of contributory
negligence. For example, if the patient refusingcéory out the remedial
treatment recommended by the doctor or indulgingadtivities forbidden by

the doctor further exacerbates the damage. Whea thaegligence of two or
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more persons toward the patient resulting in aiQdar damage, it is called

composite negligence. They are jointly or severadlid liable for the damages.
14. Informed consent

Informed consent means that the patient speciicatinsents to the
proposed medical procedure. Informed consent i®ri@n just consent. For a
patient to give informed consent to a medical pdoce, the health-care
provider must inform the patient about all of th&ks and complications that
may reasonably occur during that procedure, howewémor they may be.
Furthermore, the treating doctor should mentionualadiernatives treatments
available and what happens if no treatment is dOmy after a patient is truly
informed about the potential risks of a medicalcpaure can a patient give
informed consent to the procedure. The treatingatahould understand that
the patient has given consent to the procedurenabdo all medical errors
while on treatment. The failure to obtain informeshsent can be a form of
medical negligence or may give rise to a causeibdafor medical battery.

6.3 UPHOLDING THE DEFENCES AGAINST MEDICAL
NEGLIGENCE

No human being is perfect and even the most rendwspecialist could
make a mistake in detecting or diagnosing the trateire of a disease. It has
been held in different judgments by the NationalmBussion and by the
Honorable Supreme Court that a charge of profeakinegligence against a
doctor stood on a different footing from a chardgenegligence. The IPC

describes in following sections below regarding thifference:
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IPC Section 52 (Good faith). Nothing is said to be done or bedig in “good

faith” which is done or believed without due cardaattention. Good faith
implies genuine belief on the part of the doctat this/her act of omission or
commission would be in the best interest of theepat The onus lies on the
defendant (doctor) to prove that not only the googkntions but also a

reasonable skill and care are exercised for thehdrge of duty.

IPC Section 80 (Accident in doing a lawful act). Nothing is affemse which
iIs done by accident or misfortune and without amyninal intention or
knowledge in the doing of a lawful act in a lawfo&anner by lawful means and
with proper care and caution. Accident implies withthe prior knowledge or

intention of causing the evil effect.

IPC Section 88 (Act not intended to cause death, done by consegbod
faith for person's benefit). Nothing which is notended to cause death is an
offense by reason of any harm which it may causéeantended by the doer
to cause, or be known by the doer to be likelyaose, to any person for whose
benefit it is done in good faith, and who has gigeoonsent, whether express
or implied, to suffer that harm, or to take the&kred that harm. The section
highlights the importance of acting on good faitid avith informed consent of

the patient.

IPC Section 92 (Act done in good faith for benefit of a personthout
consent). Nothing is an offense by reason of amgnhahich it may cause to a
person for whose benefit it is done in good faétien without that person's

consent, if the circumstances are such that imgossible for that person to
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signify consent, or if that person is incapablegofing consent and has no
guardian or other person in lawful charge of him/finem whom it is possible

to obtain consent in time for the thing to be damid benefit. In all such cases,
it is prudent to involve another senior colleagonemaking the decision and
recording in detail the justification or circumstas under which the decision

was taken.

IPC Section 93 (Communication made in good faith) No communmati
made in good faith is an offense by reason of arynho the person to whom
it is made if it is made for the benefit of thatrgmn. However, the doctor
would be prudent enough to ensure that the comratioic is based on
verifiable facts of the case, in a good faith foe benefit of the person it was
made and in view of the delicacy of the matter,veyed appropriately in the

presence of spouse/relative/guardian.

Criminal Procedure Code Section 174 This section does not preclude the
right of aggrieved relatives of a deceased patierpirosecute the doctor for
criminal liabilities under IPC Section 304A (whoewemuses the death of any
person by doing any rash or negligent act not artmogino culpable homicide
shall be punished with imprisonment of either dggion for a term, which
may extend to 2 years, or with fine, or with botit)prevents doctors from
being arrested immediately after the unfortunatatideof a patient. It also
offers doctors an opportunity for being assessethby peers for any of the

alleged professional lapses.
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6.4 OTHER SUGGESTIONS
a. Immunity of Government Doctors

The National Commission by its judgment and ordes Meld that
persons who avail themselves of the facility of mald treatment in
government hospitals are not “consumers” and ti fe&ility offered in the
government hospitals cannot be regarded as serviceed” for
“consideration.” It has been held that the paynudrdirect or indirect taxes by
the public does not constitute “consideration” p#&wd hiring the services
rendered in the government hospitals. It has aéssntheld that contribution
made by a government employee in the Central Govenh Health Scheme or
such other similar scheme does not make him a teoas’ within the meaning

of the act.
b. Media trials

In the current situation, media is often referredhae fourth pillar of the
democracy. However, it has no right to presentféfoes of a case in an unfair
and prejudicial manner. A doctor cannot become aimi of malicious or
defamatory reporting. A doctor should not be siland should rebut the
allegations. The doctor can take help of their @ssional association to convey

the facts and support to resist a trail by media.
c. Prevention of harassment of doctors

The Supreme Court has warned the police officias to arrest or

harass doctors unless the facts clearly come will@rparameters laid down in
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Jacob Mathew's case. Even a threat was given tpdiee officers that if they
did not follow these orders they themselves havdat® legal action. The
Supreme Court went on to say “To prosecute a medgioafessional for
negligence under criminal law it must be shown thataccused did something
or failed to do something which in the given faetsd circumstances no
medical professional in his ordinary senses andgoe would have done or
failed to do. The hazard taken by the accused dstiould be of such a nature
that the injury which resulted was most likely inmant.” The Supreme Court
has attempted to remove apprehension that preveetiical people from

discharging their duty to a suffering person.

Taking the judicial notice of incidents where thectbrs are being
harassed by the police in the guise of investigaind unnecessary delay in
the medical evidence by way of frequent adjournsient by cross-
examination, the court held that unnecessary haessof the members of the
medical professional should be avoided. They shoatde called to the police
station to unnecessarily interrogation or for tlaesof formalities. The trial
courts should not summon medical person unlesseWence is necessary,
even if he/she is summoned, an attempt should lue neasee that the people
in this profession are not made to wait and waste unnecessarily, the law

courts have to respect for the people in the mégdicdession.
d. Hospital based committee

Is to be reconstituted and is essential to cheelotservance of medical

ethics from the part of the medical practitioners.

The National University of Advanced Legal Studies 150



A Medicolegal Aspect Of Breach Of Duty To Take Cakenong Medical Practitioners....

e. Curricular restructuring

Medical council of India (MCI) has recommended that MBBS
graduates it is desirable and compulsory to knowualdPC, consumer
protection acts, IMC acts, Human rights commisigsn .Medical curriculum of
India emphasizes training in clinical competence isulargely silent and
fragmentary in aspect of communication skills aedal liabilities. These
lacunae have been realized and the “Vision 201%5udeent of MCI reaffirms
need to include training in communication skillshe graduating doctors. The
neglected aspect “requisite legal knowledge”, if being overlooked and
ignorance regarding legal liabilities often lants physician in an unenviable
position of being charged as a defendant, subjeitagnominy of a trial in
either a consumer or criminal court. A claim thadid not know,” does not
hold any water in a court of law and since a chargerofessional negligence

has economic, social and legal consequences.

This study was an endeavor to critically review literature on legal
provisions of medico legal suits and to assessethel awareness among spinal
surgeons of Kerala. Even though we have clear omigions and rules for
medical negligence and breach of duy of care, nigjof spine surgeons lacks
the knowledge and awareness and are finding itcdlffto can handle them
independently. The data from this study would deflg guide future
experimental operational research on these unesgblareas which will be
relevant in the making of a competency based medigaiculum in Kerala.

This study will also be an eye opener for the Iheakctor in Kerala where
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there are no unbiased management protocols for cgafductance of spinal
surgery. The results of this study will also help motivate the higher
authorities regarding the need to restructure grdduate medical curriculum
with special emphasis on basic legal education.fiftengs of this study will

definitely motivate the medical professional initekup career in medical law

and ethics also.

Based on results of this study it is recommendeat #il medical
practiioners in their training period must undeeyocompulsory legal learning
program from a legal institute Also Medical asstioigs should try to organise
seminars, case discussions and CME’s for interrts @ost graduates and
faculty for empowerment in the legal field so théey can handle the
litigations confidently and can improve patient edoy following proper

mitigation methods thereby avoiding litigation agsiimedical practitioners?

249 R. Jacob Mathew And Ors. vs The State Of Kerald @rs. on 23 August, 1963
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Appendix

Survey Proforma
» The questions in the survey are arranged conugthe subject sequentially
to assess awareness regarding suits on medica&erecg. How do you feel

the intiative?
* Please mention whether you are a neurosurgeortlaypaedic surgeon

e Don’'t need to mention the name and address &s d double blinded

survey. Please mention gender

1) | What according to you are the action usually takgainst doctors in
breach of duty of care ?

« Compensatory action
« Punitive action

« Disciplinary action

« Recommendary action
« All of above

 None of above

2) | Who sanction monetary compensation for mediegligence ?

e Consumer redressal forum
e Indian medical council
* National human righs commission

* Police

3) | Punitive action is initiated under which act

e |IPC
e CrPC
* Medical council act

* Human rights act

4) | Right to life is implicated in which article abnstitution ?
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5) | Is patient a consumer if treated free of ch&rge
* Yes
* No
6) | Are Govt doctors who treat free of charge lidlolecompensation?
* Yes
* No
7) | Are you capable of dealing with the litigatialed against doctors
* Yes
* No
8) | In your opinion how much capable are you in faditigation suits for
breach of duty of care ?
« 0-25
 25-50
* 50-75
e 75-100
9) | In your opinion is there a duty of care from the&lesiof medica
practitioners to maintan a proper hospital record ?
* Yes
* No
10) | What is the first step of appraisal before consucoeirt
* Reply to legal notice
» Contact advocate
* Maintain good relation to patients
* Do nothing
11) | Disciplinary action against medical practitionetaken by

« IMC
» Consumer redressal forum
e Human rights commissioner

* Police
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12)

Fundamental duties of medical professional is ne@etd in which article

of constitution?

13)

Confidentiality of records rest with

* Doctors
* Hospital
e Government

* Medical director

14)

All documents are given a s matter of right except

» Discharge
* Referral
* Death certificate

* I[P register

15)

How long we have to retain medical records?

e lyr
o 2yr
o 3yr
o Adyr

16)

How much do you think is your legal awareness?

« <25
* 25-50
* 50-75

e 75-100
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Abbreviations
CES - Cauda Equina Syndrome
CME - Continuing Medical Education
CRPC - Criminal procedure Code
CT - Computerisd Tomography
IMC - Indian Medical Council
IONM - Intraoperative Nerve Monitoring
IPC - Indian Penal Code
JC - Joint Commission
MACT - Motor Accident Claim Tribunal
MBBS - Bachelor of Medicine and Bachelor of Sugger
MCI - Medical Council of India
MDU - Medical Defense Union
MEP - Motor Evoked Potential
MRI - Magnetic Resonance Imaging
NHRC - National Human rights commisiion
oT - Operation Theatre
PUVA - Psoralen and ultraviolet A (UVA) therapy
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